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EDITORIAL NOTE 

We are pleased to present Volume 5, Issue 1 of the Lawrit Journal of Law, a testament to 
our continued commitment to fostering rigorous legal scholarship and amplifying the 
voices of emerging legal minds across Africa and beyond. 

This edition features a diverse collection of articles that explore contemporary legal 
challenges, doctrinal developments, and critical perspectives on both domestic and 
international law. Notably, the journal comprises thought-provoking contributions from 
distinguished authors spanning multiple jurisdictions including Ethiopia, New York, 
Nigeria, and Ghana, to name a few reflecting the truly global relevance and reach of legal 
scholarship today. 

The editorial board extends its gratitude to our peer editor’s, authors, and readers for 
their unwavering support. We remain dedicated to upholding the highest standards of 
academic integrity and providing a platform for meaningful legal discourse. 

We invite you to engage with the ideas presented in this issue and to join us in shaping 
the future of legal thought. 

Sincerely, 
Tomisin Farinola 
Editor-in-Chief 
 
For: The Editorial Board 
Lawrit Journal of Law 
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GAS FLARING IN NIGERIA: BURNING OUR FUTURE, ONE TORCH AT A TIME 

By Oluwabusayo Ifonlaja1 

Abstract 

Gas flaring is a significant contributor to greenhouse gas emissions and is accountable 

for climate change. Gas flaring in Nigeria is very notorious, as the nation consistently 

ranks among the top ten gas flaring countries in the world. The adverse effects can be 

gleaned from the ensuing health and environmental challenges and economic loss. This 

paper aimed to identify what gas flaring entails, the legal framework regulating the 

control of gas flaring in Nigeria, and the challenges, whilst highlighting necessary policy 

recommendations and proposals. The paper highlighted factors such as weak 

enforcement, lack of adequate infrastructure, among others, as some of the challenges to 

curbing gas flaring in Nigeria. In this light, the paper recommends alternatives to gas 

flaring and emphasizes a strict implementation framework to address these challenges. 

The research methodology employed for this paper is doctrinal. 

Keywords: Nigeria, gas, gas flaring, petroleum, legal framework, environment, human 

rights. 

1.0 INTRODUCTION 

The actions of the 1st and 2nd Respondents in continuing to flare gas in the 

course of their oil exploration and production activities in the Applicant’s 

Community is a gross violation of their fundamental right to life (including 

healthy environment) and dignity of human person as enshrined in the 

Constitution.2 

Nigeria, the biggest natural gas exporter in Africa, has flared its largest amount of natural 

gas in four years, which has not only made the country's already severe energy shortage 

worse but has also had a major impact on climate change. The nation flared 300.5 million 

standard cubic feet (mscf) of gas in 2024, surpassing the threshold for levels not observed 

                                                                 
1  Oluwabusayo Ifonlaja, LL.B (Hons); BL; ACArb; AICMC; MIAR; oluwabusayoifonlaja@gmail.com    
2 Jonah Gbemre v. Shell Petroleum Development Company Nigeria Ltd & Ors. (2005) AHRLR 151. 

mailto:oluwabusayoifonlaja@gmail.com
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since 2020 (353.5 million scf of gas).3 About 16 million tonnes of carbon emissions were 

also discharged into the atmosphere. This could pose a health risk to locals living near 

the flaring sites.4 

Gas flaring is the controlled combustion of natural gas associated with the extraction of 

oil. It is the process by which oil is extracted by carefully burning off natural gas.5 Natural 

gas is typically captured, but when it is not possible, it is flared to reduce the risk of gas 

ignition or product unsuitability.6 Gas flares, also known as flare stacks, are used to 

eliminate waste gas and lower non-waste gas pressures that can cause equipment failure. 

They act as safety systems by reducing gas pressures with pressure-relief valves.7 Flare 

stacks also prevent gas processing equipment from becoming over-pressurized. When 

crude oil is extracted from oil wells, it brings raw natural gas to the surface, which is 

flared as a waste product to prevent accidents.8 Flaring is used where infrastructure 

investment is insufficient for natural gas utilization, involving waste gases and non-waste 

gases to protect processing equipment from high pressure. Oil companies find it more 

economical to flare natural gas.9 

Conversely, gas flaring has, from time immemorial, had and continues to have 

devastating effects on the environment, human life, and the national economy. How do 

we navigate this tightrope? 

2.0 EFFECT OF GAS FLARING IN NIGERIA 

The implications of the incident of gas flaring in Nigeria vary from environmental 

hazards, health risks, and economic losses, among others. This is plain as day 

particularly in the Niger Delta region of the country where oil exploration activities are 

prominent. These effects have been summarized as follows: 

                                                                 
3 According to data from the National Oil Spill Detection and Response Agency (NOSDRA). 
4 Abubakar Ibrahim, ‘Energy-Starved Nigeria Flares Most Gas in Four Years’ (Businessday NG, 29 January 2025) 

<https://businessday.ng/energy/article/energy-starved-nigeria-flares-most-gas-in-four-years/> accessed 20 April 2025. 
5 Oyetola Atoyebi, ‘Gas Flaring in Nigeria’ (Omaplex, 11 July 2024) <https://omaplex.com.ng/gas-flaring-in-nigeria/> 

accessed 20 April 2025. 
6 ibid. 
7 Francis Elehinafe and others, ‘Natural Gas Flaring in Nigeria, Its Effects and Potential Alternatives – A Review’ 

(2022) 23(8) Journal of Ecological Engineering. 
8  National Oil Spill Detection and Response Agency, ‘Nigerian Gas Flare Tracker’ (NOSDRA) 

<https://nosdra.gasflaretracker.ng/about.html> accessed 20 April 2025. 
9 Anslem O Ajugwo, ‘Negative Effects of Gas Flaring: The Nigerian Experience’ (2013) 1(1) Journal of Environment 

Pollution and Human Health 6. 
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2.1 Health Challenges 

The Niger Delta has the lowest life expectancy in Nigeria and a high under-five mortality 

rate.10 Niger Delta currently has the lowest life expectancy in the country, which is 

undoubtedly caused by gas flare-ups in the region.11 The Niger Delta has a 41-year life 

expectancy, which is 10 years less than the national average.12 Port Harcourt, the capital 

of Rivers State, has been among the most adversely impacted states in Nigeria by this 

pollution. According to reports, the number of individuals experiencing breathing 

difficulties has increased, as corroborated by physicians in Port Harcourt.13 

Nigeria's Niger Delta, with over 45 active gas flare sites, releases toxic chemicals into the 

environment, causing gastrointestinal issues, skin disorders, tumors, and developmental 

impacts.14 Exposure to these pollutants can lead to cancer, neurological, reproductive, 

and developmental effects, deformities in children, lung damage, and skin problems.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

2.2 Environmental Impact 

The extraction of oil in Nigeria since the 1950s has led to the release of significant liquid 

pollutants into the Niger Delta, causing significant damage to the ecosystem.15 Gas flares, 

caused by the burning of fossil fuels like coal, oil, and gas, contribute to climate change 

by releasing carbon dioxide and methane, which account for 80% of global warming. Acid 

rains, caused by gas flares, corrode corrugated roofs, damage lakes, streams, vegetation, 

accelerate building material decay, and contribute to public health issues. Agriculture is 

also affected by gas flaring, as flares produce atmospheric contaminants like nitrogen 

oxides, particulate matter, hydrocarbons, ash, photochemical oxidants, and hydrogen 

sulphide, which acidify soil, depleting nutrients and reducing crop nutritional value. This 

results in stunted growth, scotched plants, and withered young crops, affecting the 

fertility and capacity for sustainable agriculture in the area.16 

                                                                 
10 Taiwo Hassan, ‘Big Oil Gambit in Niger Delta’ (FairPlanet, 19 March 2025) <https://www.fairplanet.org/story/big-

oils-gambit-in-niger-delta/> accessed 20 April 2025. 
11 Elehinafe and others (n 7). 
12  Ekpali Saint, ‘Timeline: Half a Century of Oil Spills in Nigeria’s Ogoniland’ (Al Jazeera) 

<https://www.aljazeera.com/features/2022/12/21/timeline-oil-spills-in-nigerias-ogoniland> accessed 20 April 2025. 
13 Atoyebi (n 5). 
14 Elehinafe and others (n 7). 
15 Ibid. 
16 Ajugwo (n 9). 
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2.3 Economic Loss 

The economic impact of gas flaring is measured by the amount of money that would 

have been made from utilizing the volume of gas that is flared. According to the World 

Bank, the cost of glaring is the lower of the cost of reducing or eliminating CO2 emissions 

and/or the economic cost of the damage to the physical and biological environment 

caused by the C02 emission.17 

Consequently, in the year 2018, Nigeria reportedly lost N233 billion in revenue, which 

could have been used to finance several projects.18 Another report reveals that in 2023, 

the loss of revenue had skyrocketed to N702 billion.19 

3.0 LEGAL FRAMEWORKS REGULATING THE CONTROL OF GAS FLARING IN 

NIGERIA 

The current legislative framework for gas flaring in Nigeria abolishes gas flaring and 

demands strict adherence to gas flaring laws and regulations. Nigeria's policy on the use 

of associated gas began in 1969 with the Petroleum Drilling and Production 

Regulations,20 which was later supplanted by the Associated Gas Re-Injection Act of 1979, 

this time directly addressing gas flaring. The Nigeria Gas Master Plan in 2008 and the 

Flare Gas Regulation in 201821 postponed the deadline for ending gas flaring to 2020, 

while Nigeria aims to remove all flares by 2030.22 

The following are the established laws regulating gas flaring in Nigeria: 

3.1 The Constitution of the Federal Republic of Nigeria 1999 (as amended) 

“That this Court has the inherent jurisdiction to grant leave to the 

Applicants who are Bonafide citizens and residents of the Federal Republic 

of Nigeria, to apply for the enforcement of their fundamental rights to life 

and dignity of the human person as guaranteed by Sections 33 and 34 of the 

                                                                 
17 PricewaterhouseCoopers Limited, ‘Assessing the Impact of Gas Flaring on the Nigerian Economy’ (PwC, 2019) 

<https://www.pwc.com/ng/en/assets/pdf/gas-flaring-impact1.pdf> accessed 20 April 2025. 
18 Ibid. 
19  Urowayino Jeremiah, ‘Gas Flaring: Nigeria Loses N702bn as Oil Firms Flare 241m Scf’ (Vanguard News, 5 

December 2023) <https://www.vanguardngr.com/2023/12/gas-flaring-nigeria-loses-n702bn-as-oil-firms-flare-241m-

scf/> accessed 20 April 2025. 
20Petroleum Drilling and Production Regulations 1969  Regulation 42  
21 Flare Gas (Prevention of Waste and Pollution) Regulations, 2018. 
22 Elehinafe and others (n 7). 



 13 

Constitution of the Federal Republic of Nigeria, 1999. That these 

constitutionally guaranteed rights inevitably include the right to clean, 

poison-free, pollution-free healthy environment.”23 

The State shall protect and improve the environment and safeguard the water, air and 

land, forest, and wildlife of Nigeria. 24  However, being a Fundamental Objective and 

Directive Principle of State Policy set out in Chapter II of the Constitution, no action 

shall lie against the State for non-conformity with the said provision.25  

Nevertheless, Sections 33 and 34 of the Constitution have a significant bearing on gas 

flaring. The right to life and the right to dignity of human person become a sham where 

there is no clean and healthy environment which facilitates life and guarantees the 

dignity of persons.26  

3.2 The Petroleum Industry Act 2021 

The Petroleum Industry Act (PIA) was enacted in 2021 to improve the Nigerian 

petroleum industry's administration and governance. It focuses on environmental 

management and financial contribution for the remediation of environmental damage. 

Sections 105 and 108 of the PIA specifically address gas flaring, prohibiting flaring and 

venting of natural gas. Section 105 allows the Nigerian Upstream Petroleum Regulatory 

Commission to take free natural gas destined for flaring at the flare stack, encouraging 

alternative uses. Section 104 provides gas flaring penalties, with licensees, lessees, and 

marginal field operators liable to a fine. Section 107 allows the Commission and the 

Nigerian Midstream and Downstream Petroleum Regulatory Authority to grant permits 

for flaring or venting for specific periods. Section 106 requires licensees to install 

metering equipment conforming to facility specifications before commencing petroleum 

production. Section 108 mandates a natural gas flare elimination plan, requiring 

licensees to submit a plan. However, the monetization of gas flares may be abused to 

                                                                 
23 Jonah Gbemre v. Shell Petroleum Development Company Nigeria Ltd & Ors. (2005) AHRLR 151; Emphasis mine. 
24  Constitution of the Federal Republic of Nigeria, 1999 (as amended),s20 
25 CFRN 1999, s6(6)(c) 
26 James Uko Eze and Wigo Lilian Egobueze, ‘Legal Appraisal of Gas Flaring Regimes in Nigeria’ (2023) 7 African 

Journal of International Energy and Environmental Law 172. 



 14 

generate income at the expense of the environment. The PIA's provisions aim to promote 

transparency and accountability in the oil and gas sector.27 

3.3 The Gas Flaring, Venting, and Methane Emissions (Prevention of Waste and 

Methane Emissions) Regulations (The Upstream Regulations) 

Further to the powers of the Nigerian Upstream Petroleum Regulatory Commission, 

under the Petroleum Industry Act 2021,28 the upstream regulations was published to 

regulate gas flaring in the upstream petroleum industry.29 The Regulations cover key 

issues such as the Federal Government's right to take all flare gas, bid processes, 

reporting requirements, administrative fines, permits, flaring prohibition, work program 

implementation status, and potential penalties for failure to meet milestones.30 

3.4 The Midstream Gas Flare Regulations 2023 (the Midstream Regulations) 

The midstream regulation was issued under the Petroleum Industry Act 2021 to regulate 

gas flaring in the midstream petroleum industry, in furtherance of the powers of the 

Nigerian Midstream and Downstream Petroleum Regulatory Authority. 31 It provides, 

among others, the title to flare gas,32 the permit to access flare gas,33 the permit to flare 

gas,34 reporting of flare gas data,35 and assigning or transferring its interest or rights under 

the permit to access flare gas. 36  This regulation aims to eliminate gas flaring in the 

midstream petroleum industry.  

3.5 Others 

Other legislation with some bearing on the regulation of gas flaring in Nigeria are: 

a. Environmental Impact Assessment Act 1992 Cap E12, LFN 2004.37 

                                                                 
27 Ibid. 
28 Section 10 Petroleum Industry Act 2021. 
29  Olaniwun Ajayi LP, ‘An Overview of the Extant Gas Flare Regulations in the Nigerian Petroleum Industry’ 

(Olaniwun Ajayi, 5 September 2023) <https://www.olaniwunajayi.net/blog/an-overview-of-the-extant-gas-flare-

regulations-in-the-nigerian-petroleum-industry/> accessed 26 April 2025. 
30 Eze and Egobueze (n 27). 
31 Olaniwun Ajayi LP (n 30). 
32 Midstream Gas Flare Regulations 2023,Regulation 4(1)  
33  MGFR 2023,Regulation 4(3) 
34  MGFR 2023 ,Regulation 8  
35  MGFR 2023,  Regulation 9  
36  MGFR 2023 ,Regulation 6 
37  The law regulates industrialization, prioritizing environmental protection through environmental impact 

assessments. However, enforcement is lacking, despite potential benefits in managing pollution and gas flaring. 
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b. National Environmental Standards and Regulation Enforcement Agency 

(NESREA) Act 2007.38 

c. The Niger Delta Development Commission Act 2000 CAP N86 LFN 2004.39 

d. Criminal Code Act CAP. C38 LFN 2004.40 

e. Associated Gas Reinjection (Continued Flaring of Gas 1984) Regulation.41 

f. The Environmental Guidelines and Standards for the Petroleum Industry in 

Nigeria 2002.42  

g. Climate Change Act 2021.43 

h. National Policies.44 

i. International Laws.45 

4.0 CHALLENGES TO THE ABOLITION OF GAS FLARING IN NIGERIA 

                                                                 
38 The Act annulled the 1988 Federal Environmental Protection Agency Act and established the National Environment 

Standards and Regulations Enforcement Agency in Nigeria. It enforces environmental laws, international agreements, 

and protocols. However, it lacks provisions for hazardous waste regulations in the oil and gas sector, preventing the 

agency from monitoring pollution in the oil and gas sector. 
39 The Niger Delta Development Commission (NDDC) was established to address youth agitation and resource control 

in the Niger Delta area. It formulates policies and guidelines for development and combats ecological degradation 

from oil exploration and production. The federal government contributes 15% of monthly statutory allocations, oil 

firms contribute 3%, and member states contribute 50%. Challenges include inadequate funding, corruption, political 

control, and lack of accountability and transparency in development schemes. The Ministry of Niger Delta oversees 

the Niger Delta Development Commission as an agency. 
40  Pollution is a crime under the Criminal Code, with Sections 245 and 247 preventing actions that vitiate the 

atmosphere, resulting in a six-month prison sentence. However, this provision prioritizes human health over the 

environment, and there is no record of oil companies being charged for violating this law. 
41 The Associated Gas Reinjection Act 1979 was amended to reinject all gas produced in connection with oil and not 

used in industrial projects. Defaulters forfeit concessions and must repair and restore the reservoir. The regulation 

allows gas flaring if 75% of the gas is effectively used, 15% contains impurities, equipment failures last three months, 

or the gas-to-oil ratio is less than 3500 SCF/bbl. 
42 The Environmental Guidelines and Standards, enacted under the Petroleum Act 1969, govern health and safety 

issues in Nigeria's oil industry. They aim to respond to oil spills, regulate gas flaring, and set environmental permits 

for effluent discharge and air quality. It is important to note that Acts, regulations, guidelines, and other subsidiary 

laws made in pursuance of any primary legislation that the Petroleum Industry Act repeals or amends are nonetheless 

enforceable as long as they don't conflict with the Act, as if the NUPRC or NMDPRA issued them. 
43 The Climate Change Act in Nigeria aims to achieve low greenhouse gas emissions (of which gas flaring is a major 

contributor), inclusive green growth, and sustainable economic development by setting a net-zero emissions target for 

2050-2070. The Federal Ministry of Environment sets carbon budgets for Nigeria, with each budget circle submitted 

to the Federal Executive Council for approval. Section 20 mandates an action plan to ensure Nigeria's emissions align 

with carbon budgets and review levels and trends of greenhouse gas emissions. 
44 Such as the Nigeria Gas Flare Commercialization Programme 2017 and The Nigeria Gas Master Plan 2008. 
45  Such as African Charter on Human and Peoples’ Rights 1981, The United Nations Framework Convention on 

Climate Change (UNFCCC), The Vienna Convention on the Protection of the Ozone Layer 1988, Kyoto Protocol 

1997, Global Gas Flaring Reduction Partnership, etc.  
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Through the then Nigerian National Petroleum Commission (NNPC),46 the Nigerian 

government intended to end gas flaring by 2020.47 This in itself speaks to why many say 

that Nigerian law is a law without teeth. In recent times, there has been a robust 

regulatory framework for curbing gas flaring in Nigeria, however, weak implementation 

and enforcement of these laws have led oil companies to continue to flare gas.48 The lack 

of adequate infrastructure to commercialize the abundant gas resource has also resulted 

in gas being flagrantly flared.49 The development of the infrastructure required to capture 

and process associated gas that would otherwise be vented is frequently a challenge.  

Other challenges include the non-enforcement of environmental legislation, economic 

reliance on one-source energy,50 and a lack of political will to counteract gas flaring and 

other environmental degradation in the sector.51 

5.0 CONCLUSION 

Ensuring access to affordable, clean energy, reliable, sustainable, and modern energy for 

all is one of the United Nations Sustainable Development Goals. The State has to ensure, 

protect, and improve these rights. Gas flaring has had a devastating effect on our dear 

nation. While oil companies may prefer going for the low-hanging fruit, among others, 

the difficulties faced by local communities from gas flares are a sufficient justification 

for ending the gas flaring practice. There are several alternatives to gas flaring, such as 

electricity generation, Liquefied Natural Gas (LNG), and Compressed Natural Gas 

(CNG), which can be leveraged. Further, the identified challenges must be addressed by 

the relevant stakeholders. This would include strict implementation policies, continuous 

monitoring by regulatory authorities, infrastructure development, comparative analysis 

                                                                 
46 Now Nigerian National Petroleum Company Limited (NNPCL). 
47 PricewaterhouseCoopers Limited (n 18). 
48 Olusola Joshua Olujobi and others, ‘The Legal Framework for Combating Gas Flaring in Nigeria’s Oil and Gas 

Industry: Can It Promote Sustainable Energy Security?’ (2022) 14(13) Sustainability 7626. 
49 Eze and Egobueze (n 27). 
50 Wodi Stephanie, ‘The Legal Framework for the Prevention of Gas Flaring in Nigeria’s Oil and Gas Industry’ (LLB 

Dissertation, Rivers State University 2022) <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4297183> accessed 

29 April 2025. 
51 Olusola Joshua Olujobi and Olusola-Olujobi Temilola, ‘The Appraisal of Legal Framework Regulating Gas Flaring 

in Nigeria’s Upstream Petroleum Sector: How Efficient?’ (2019) 10 (3) International Journal of Advanced Research 

in Engineering & Technology 234. 
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with other compliant regions, such as Norway, etc. By embracing sustainable practices, 

we can extinguish the flames of waste and ignite a brighter, healthier future for Nigeria. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Bridging Global Regulatory Standards: A Comparative Look at Nigeria, Ghana, the 

U.S., and Latin America 

Tomisin Farinola52 

 

Introduction 

As the world’s economies grow more integrated and digitally driven, regulatory 

frameworks play a fundamental role in shaping innovation, investment climates and 

sustainable development. While developed economies like the U.S have long-established 

regulatory institutions, emerging markets such as Nigeria, Ghana, and many Latin 

American countries are rapidly evolving their legal and institutional frameworks to keep 
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pace with global standards. As a result, this article highlights and compares the 

similarities, gaps, and uniqueness across these regions in five critical regulatory areas 

such as the Data Protection, Competition Space, Foreign Exchange, Artificial and ESG. 

Additionally, this article seeks to proffer forward thinking strategies and 

recommendations on how these regulatory frameworks can improve the ecosystem of 

these regions. 

1.0 Comparison of the Regulatory Landscapes of Nigeria and Ghana with the U.S. and 

Latin America 

1.1 Data Protection  

The Data Protection regime in Nigeria, regulated by the NPDA (2023) is characterized 

to be centralized and modeled after the EU’s GDPR53. While, Ghana Data Protection 

Act (2012) regulated by its Data Protection Commission is said to be one of the earliest 

adopter in West Africa with a focus on mandatory registration for data controllers54. In 

contrast, the U.S. operates a decentralized framework led by sector-specific and state-

level regulations such as the California Consumers Protection Act (CCPA),55 lacking a 

federal GDPR-style law, whereas Latin American countries vary Brazil’s GDPR-aligned 

LGPD leads a regional trend toward data protection harmonization.56  

1.2 Competition Law 

With the growing competition in the world’s capital market, several countries have 

enacted regulatory frameworks to protect consumers’ rights. In Nigeria for an example, 

competitions are regulated through the Federal Competition and Consumer Protection 

Act (2018),57 implemented by the FCCPC which regulate mergers, consumer rights and 

                                                                 
53  Nigeria Data Protection Act (2023): International Journal of Social Science Research (IJSRR) 

https://srrjournals.com/ijsrr/sites/default/files/IJSRR-2024-0044.pdf  

54 Ghana’s Data Protection Act (2012): Ghana Data Protection Commission https://www.dataprotection.org.gh/data-protection-ac  

55  California Consumer Privacy Act (CCPA) – FTC Overview https://www.ftc.gov/legal-library/browse/statutes/california-

consumer-privacy-act 

56 Brazil’s LGPD (Lei Geral de Proteção de Dados) – IAPP Global Data Protection Report: https://iapp.org/news/a/brazil-passes-

data-protection-law/ 

57 Federal Competition and Consumer Protection Act (Nigeria) – FCCPC Nigeria https://www.fccpc.gov.ng  

https://srrjournals.com/ijsrr/sites/default/files/IJSRR-2024-0044.pdf
https://www.dataprotection.org.gh/data-protection-ac
https://iapp.org/news/a/brazil-passes-data-protection-law/
https://iapp.org/news/a/brazil-passes-data-protection-law/
https://www.fccpc.gov.ng/
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monopoly. While Ghana is yet to enact its Competition and Consumer Protection Bill,58 

this reflects a framework still under development. Whereas, the U.S. maintains a robust 

and active anti-trust regime through laws like the Sherman and Clayton Acts, enforced 

by the Federal Trade Commission and Department of Justice, while Latin America 

presents a diverse enforcement landscape with Brazil and Mexico standing out through 

proactive institutions like Administrative Council for Economic Defense and the Federal 

Economic Competition Commission.59 

1.3 Foreign Exchange Regulation 

Nigeria operates a stringent foreign exchange controls under the Foreign Exchange 

regulation and Central Bank guidelines,60 while Ghana operates a more flexible system 

with limited capital flow restrictions;61 the U.S. has no foreign exchange controls and 

maintains a fully liberalized regime anchored by the USD,62 whereas Latin American 

countries operate mixed approaches, ranging from Argentina’s strict controls to Chile’s 

open-market system. 

1.4 Environmental, Social, and Governance (ESG) 

The regulatory frameworks for ESG vary globally. Nigeria for example advocates for ESG 

transparency through its SEC guidelines, Financial Reporting guidelines and Corporate 

Governance Code;63 Ghana on the other hand, promotes voluntary disclosure via the 

Stock Exchange, driven by investor interest.64 By contrast, U.S., proposed SEC climate 

                                                                 
58  Ghana Competition Policy Review: UNCTAD Peer Review Report: https://unctad.org/system/files/official-

document/ditcclp2022d2_en.pdf  

59  Latin America Competition Enforcement: OECD Latin American Competition Review 2023 

https://www.oecd.org/competition/latinamerica.htm 

60 Nigeria Foreign Exchange Regulation – CBN Guidelines (https://www.cbn.gov.ng)  

61 Ghana FX Market Guidelines : Bank of Ghana (https://www.bog.gov.gh)  

62 U.S. Foreign Exchange Policy: U.S. Treasury TIC System https://home.treasury.gov/data/treasury-international-capital-tic-

system  

63 Nigeria ESG Frameworks: SEC Nigeria ESG Disclosure: https://sec.gov.ng  

64 Ghana ESG Guidelines : Ghana Stock Exchange: https://gse.com.gh  

https://unctad.org/system/files/official-document/ditcclp2022d2_en.pdf
https://unctad.org/system/files/official-document/ditcclp2022d2_en.pdf
https://www.oecd.org/competition/latinamerica.htm
https://www.cbn.gov.ng/
https://www.bog.gov.gh/
https://home.treasury.gov/data/treasury-international-capital-tic-system
https://home.treasury.gov/data/treasury-international-capital-tic-system
https://sec.gov.ng/
https://gse.com.gh/
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rules which increased focus on climate risk;65 while Latin America shows growing 

integration of ESG, with Brazil and Chile emerging as regional leaders.66 

1.5 Artificial Intelligence (AI) 

With the rapid development of AI in various sectors and across the globe, Nigeria has 

also evolved with this development through its Data Protection Act and draft on AI 

policy focusing on ethical AI and data privacy;67 Whereas, Ghana lacks a regulated AI 

law but is engaged in policy dialogue;68 the U.S. on the other hand relies on sector-

specific tools like Executive Orders and the National Institute of Standards and 

Technology, and other AI frameworks to balance innovation and risk; while Latin 

America, led by Brazil has a pending AI bill that is yet to be enacted which is centered 

on ethics and transparency.69 

2.0 What do we, as Africans, have in common with the regulatory landscape of the U.S. 

and Latin America?  

In terms of Data Protection Law, all three regions in Africa such as Nigeria, Kenya and 

South Africa including Latin America countries, their data privacy principles are derived 

from the EU’s GDPR. Although, U.S. lacks a federal GDPR-style law, they still enforces 

some sectorial privacy laws in some states like California Consumer Protection Act 

showing a yet active approach. In the Competition Law Space, Nigeria’s Federal 

Competition and Consumers Protection Act (FCCPA), Brazil’s Administrative Council 

for Economic Defense (CADE), Mexico’s Federal Economic Competition Commission 

and the U.S. Department of Justice or Federal Trade Commission all target anti-

competitive behaviour, especially in digital markets.  

                                                                 
65 U.S. SEC Climate Disclosure Proposal : U.S. Securities and Exchange Commission (SEC) https://www.sec.gov/news/press-

release/2022-46  

66 Latin America ESG Trends: UN PRI Latin America ESG Outlook 2023 https://www.unpri.org/pri-blog/latin-america  

67 AI and Nigerian Data Protection – Mondaq Article: https://www.mondaq.com/nigeria/privacy-protection/1505422/artificial-

intelligence-and-nigerian-data-protection 

68 Ghana AI Policy Discussions – Ministry of Communications and Digitalisation (Ghana) https://moc.gov.gh  

69 Brazil AI Strategy – Brookings Institution https://www.brookings.edu/articles/brazils-national-ai-strategy  

https://www.sec.gov/news/press-release/2022-46
https://www.sec.gov/news/press-release/2022-46
https://www.unpri.org/pri-blog/latin-america
https://www.mondaq.com/nigeria/privacy-protection/1505422/artificial-intelligence-and-nigerian-data-protection
https://www.mondaq.com/nigeria/privacy-protection/1505422/artificial-intelligence-and-nigerian-data-protection
https://moc.gov.gh/
https://www.brookings.edu/articles/brazils-national-ai-strategy
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3.0 Recent Innovations in the Nigeria’s Data Protection Industry 

The Nigeria Data Protection Commission (NDPC) is partnering with private-sector ICT 

firms to establish adaptive regulatory sandboxes that enable the testing of AI-driven 

innovations data protection frameworks, while also fostering cross-border digital 

collaboration.70 These sandboxes serve as controlled environments where regulators 

allow companies to trial cutting-edge products or services under relaxed compliance 

conditions, facilitating responsible innovation among tech innovators.71 

4.0 Conclusion 

The U.S. and parts of Latin America have more advanced and robust regulatory 

ecosystems, Nigeria, Ghana and the entire Africa countries are making significant 

strides in aligning with global standards particularly in data protection and ESG. 

However, gaps remain in areas like AI governance and competition law enforcement in 

West Africa. As global regulatory convergence accelerates, these regions will likely 

continue to evolve their frameworks to attract investment initiatives, foster innovation, 

and ensure sustainable development. 

5.0 Recommendations  

Firstly, emerging markets like Nigeria and Ghana who are aligning with global 

regulatory trends in data protection, ESG, and FX, should establish more frameworks 

or regulations to bridge gaps such as limited market access, inconsistent reporting 

standards and cross-border data transfer uncertainty. Secondly, while countries like the 

U.S. and Brazil lead with more established enforcement in AI and competition law, 

cross-regional gaps still persist which Africa countries must work on. Finally, tools like 

sandboxes is key to unlocking inclusive growth. 

                                                                 
70 Nigeria Data Protection Commission (NDPC). Regulatory Partnerships and Innovation. Available at: https://ndpc.gov.ng  

71  World Bank Group. (2020). Emerging Regulatory Practices to Enable Digital Financial Inclusion: Sandbox Approaches. 

https://documents.worldbank.org/en/publication/documentsreports/documentdetail/912421605464598214/emerging-regulatory-
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THE PROTECTION OF CIVILIANS IN ARMED CONFLICT: AN AFROCENTRIC 

PERSPECTIVE ON INTERNATIONAL HUMANITARIAN LAW 

By Mba Ikenna Emmanuel72 

 

1.0 INTRODUCTION  

The Geneva Conventions of 1949 and its additional protocol of 1977 created 

International Humanitarian Law (IHL), a set of principles which governs warfare 

between nations and provides protection for civilians and other non-combatants in its 

eventuality. Yet, years after its implementation, civilian protection still remains weak. In 

2023 alone, 33,443 civilians lost their lives to armed conflicts worldwide.73 This number 

represents a 72% rise from 2022, with the effects on vulnerable groups devastating: 4 out 

of 10 casualties been women and children accounting for 3 out of 10.74 These figures also 

show that women and children casualties have respectively doubled and tripled in 2023 

compared to 2022.75 

In Africa, the Democratic Republic of the Congo demonstrates this crisis clearly, with 

over 940,000 conflict victims reported in the first half of 2024 alone.76 All these numbers 

point to one thing: current frameworks do not work effectively. 

African viewpoints on International Humanitarian Law give insights to handling these 

challenges better. Western methods of civilian protection have proven their limits in 

Africa. This is because our colonial history, resource disputes, and local governance 

systems all shape how armed conflicts unfold here. With this in mind, this essay suggests 

                                                                 
72  500 level University of Nigeria, Nsukka Enugu state, Nigeria.                             
73 UN News, “Percentage of Women Killed in War Doubled in 2023: UN Report” (UN News, October 23, 2024) 

https://news.un.org/en/story/2024/10/1156016#:~:text=The%20UN%20recorded%20at%20least,killed%20doubled

%20and%20tripled%2C%20respectively. Accessed March 7, 2025. 
74 Ibid. 
75 Ibid. 
76  UNHCR, “Democratic Republic of the Congo Situation” (Global Focus, 2025) 

https://reporting.unhcr.org/operational/situations/democratic-republic-congo-situation accessed March 7, 2025. 

https://news.un.org/en/story/2024/10/1156016#:~:text=The%20UN%20recorded%20at%20least,killed%20doubled%20and%20tripled%2C%20respectively.
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how African customary law, traditional conflict resolution mechanisms, and local 

protection methods could make civilian protection stronger during armed conflicts.  
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2.0. DECONSTRUCTING INTERNATIONAL HUMANITARIAN LAW (IHL) 

IHL rules about wartime behavior grew from moral needs; a shared interest among 

nations to reduce violence during armed conflicts.77 They can be traced back to the Laws 

of Hague and Geneva, a group of international conferences which took place in these 

states and produced treaties related to war and conflict.78 Currently, IHL finds its sources 

in the Geneva Conventions, its additional protocols, international customary law and 

case precedents;79 operating through several principles, chief among these being: 

 The distinction between civilians and combatants when targeting attacks during 

warfare,80 

 The protection of persons hors de combat from military attacks,81 

 The prohibition of weapons that cause unnecessary suffering,82 

 The doctrine of proportionality during military operations,83 

 The military necessity dogma and,84 

 The core tenet of respect for all humanity.85 

2.1.  IHL’s Paradox in the African context  

The Geneva Conventions have achieved universal ratification across Africa. Also, all 

African states, except Eritrea and Somalia, are bound by the Additional Protocols I and 

II.86 Despite this, civilian attacks, abductions, and hostage-taking still rule the day. 87 

                                                                 
77  ICRC (International Committee for the Red Cross, Cordula Droege and Elrini Giorgou, “How International 

Humanitarian Law Develops” (2022) 920–921 International Review of the Red Cross 1798 http://international-

review.icrc.org/articles/how-international-humanitarian-law-develops-920. 
78  Wikipedia contributors, “International Humanitarian Law,” Wikipedia (2025) 

https://en.m.wikipedia.org/wiki/International_humanitarian_law accessed March 7, 2025. 
79 For instance, the European Court of Human Rights (ECtHR) holding in Milanković v. Croatia, App No. 33351/20, 

Judgment: 20 January 2022. 
80 As contained in Article 48 and 52 of the Additional Protocol I to the Geneva Conventions. 
81 Common Article 3 of the Geneva Conventions, Article 41 of the Additional Protocol I, and Rule 47 of the Customary 

International Humanitarian Law Rules. 
82 Rule 70 of the Customary International Humanitarian Law. ICRC, “Customary International Humanitarian Law 

Rules” https://ihl-databases.icrc.org/en/customary-ihl/v1/in. 
83 Article 51(5)(b) of Additional Protocol I to the Geneva Conventions.  
84 Rule 15 of the Customary International Humanitarian Law Rules. ICRC (n 2). 
85 Article 35(2) of the Additional Protocol I. 
86 Kasim Balarabe, “Africa and the Domestic Implementation of the Geneva Conventions and Additional Protocols: 

Problems and Solutions” (2022) 66 Journal of African Law 175 https://www.cambridge.org/core/journals/journal-of-

african-law/article/africa-and-the-domestic-implementation-of-the-geneva-conventions-and-additional-protocols-

problems-and-solutions/461339E3952F0EEEC87BD9F26A9D8081. 
87 Ibid.  
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https://www.cambridge.org/core/journals/journal-of-african-law/article/africa-and-the-domestic-implementation-of-the-geneva-conventions-and-additional-protocols-problems-and-solutions/461339E3952F0EEEC87BD9F26A9D8081
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Understandably, it is hard to balance IHL’s universal principles with local contexts in 

humanitarian work. Humanitarian principles should work everywhere, but reality proves 

different. 88  Modern humanitarian work uses standard rules and technology to help 

everyone, however, this approach has clashed with African political systems.89 This is 

because many factors have weakened these humanitarian rules.90 

First off, IHL's paradox lies in its Western roots and claims to be universal. International 

law started with Western culture and tried to make its values global.91 IHL's formal and 

abstract nature was both its strength and a way to hide European and Western states' 

imperial goals.92 African nations had no real say in early IHL rules and did not benefit 

from these laws during colonial times.93 This, plus our checkered colonial history, has 

shaped a lot of Africa’s current anti-European feelings, thus, affecting how they see IHL 

today.94 

Moreover, most armed conflicts currently in African states are non-international, 95 

which are not covered sufficiently by IHL rules and compounds with the lack of proper 

domestic laws,96 to further frustrate its agenda. Even countries with criminal laws do not 

match their Convention obligations.97 

In this regard, the African Union (AU) is working hard to improve IHL implementation. 

Her 2021 Peace Support Operations Doctrine now includes specific IHL provisions, and 

                                                                 
88 United Nations Security Council, “Report of the Secretary-General on the Protection of  Civilians in Armed Conflict” 

(United Nations 2012) https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-

CF6E4FF96FF9%7D/s_2012_376.pdf accessed March 7, 2025. 
89 Ibid. 
90 Balarabe (n 2). 
91  Dan Mahatany, “Five Ways to Protect Civilians in Contemporary Armed Conflict” (STOCKHOLM 

INTERNATIONAL PEACE RESEARCH INSTITUTE (SIPRI), SIPRI, August 29, 2023) 

https://www.sipri.org/commentary/blog/2023/five-ways-protect-civilians-contemporary-armed-conflict accessed 

March 7, 2025. 
92 Ibid. 
93 Gus Waschefort and International Committee of the Red Cross, “Africa and International Humanitarian Law: The 

More Things Change, the More They Stay the Same” (2016) 98 International Review of the Red Cross 593 

https://doi.org/10.1017/s1816383117000182. 
94 Ibid. 
95 ICRC (n 2). 
96 Balarabe (n 3). 
97 Ibid. 

https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/s_2012_376.pdf%20accessed%20March%207
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most AU documents now include IHL standards. For instance, The African Charter on 

the Rights and Welfare of the Child makes member states protect civilians during wars.98 

However, African voices still remain quiet in global IHL discussions, both among 

nations and scholars, thus, raising the question whether Africa's current IHL challenges 

get enough attention globally.99 

3.0. REIMAGINING PROTECTION: AN AFROCENTRIC FRAMEWORK 

"Many ancient African societies had advanced and sophisticated 

humanitarian protection mechanisms and war codes to regulate the 

conduct of armed hostilities."100 —Darlington Tshuma.101 

To realise a more robust protection under the IHL framework, we must consider the 

African man’s perspective. Long before colonization, African societies had sophisticated 

systems to protect civilians and regulate armed conflicts. These systems drew their 

strength from cultural values, like the philosophy of Ubuntu, which emphasized 

interconnectedness and collective responsibility.102 

It is worth noting that IHL's core tenets of humanity naturally connect with the principle 

of Ubuntu. This African philosophy illustrates that all human beings exist as part of an 

intricate relational, communal, and societal framework. 103  African societies created 

protection mechanisms through Ubuntu that prioritized collective welfare over 

                                                                 
98 AMANI Africa, “Review of the Integration and Implementation of IHL in African Union Policies and Activities” 

(AMANI AFRICA 2022) https://amaniafrica-et.org/wp-content/uploads/2022/12/Review-of-the-Integration-and-

Implementation-of-IHL-in-African-Union-Policies-and-Activities.pdf accessed March 7, 2025. 
99 Waschefort and International Committee of the Red Cross (n 2). 
100 Darlington Tshuma and ICRC (International Committee of the Red Cross), “African Customs and Traditions and 

the Indigenization of International Humanitarian Law in Armed Conflict” (2024) 926 International Review of the Red 

Cross 639 https://international-review.icrc.org/articles/african-customs-and-traditions-and-the-indigenization-of-ihl-

926. 
101 A Post-Doctoral Fellow at the Thabo Mbeki African School of Public and International Affairs, UNISA. 
102 Sarah Jean Mabeza and Tamalin Bolus, “Changing the Narrative: A Tool on African Traditions and the Preservation 

of Humanity during War” (2022) 104 International Review of the Red Cross 1638 

https://doi.org/10.1017/s1816383122000388. 
103 Angelo Nicolaides, “Duty, Human Rights and Wrongs and the Notion of Ubuntu as Humanist Philosophy and 

Metaphysical Connection” (2022) 8 Athens Journal of Law 123 https://doi.org/10.30958/ajl.8-2-2. 
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individual rights. The philosophy promoted humane treatment of adversaries and stands 

against torture and mass atrocities.104 

As already mentioned, African societies also used various approaches to resolve conflicts 

based on individual cultural practices and customary laws. These mechanisms helped 

instill peace and manageconflicts.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          

Then, Council of elders in many African communities acted as mediators who focused 

on reconciliation rather than punishment.105 The Shona of Zimbabwe used zviera (taboos) 

to protect civilians, especially women and children. The proverb “Usauuraya mai vako, 

unotanda botso” (Do not harm your mother, you will go mad) was used to protect 

vulnerable groups from wartime effects.106  

These mechanisms should be preserved like in Ghana, where The Talensi resolution 

approach was legitimised by her 1992 Constitution. 107  This process recognized 

chieftaincy institutions created through customary law.108 Another example is the Somali 

conventions on warfare, which shows similarities with the 1949 Geneva Conventions, 

proving that IHL principles are not foreign to Africa.109 

Additionally, an Afrocentric framework will not be complete without centering the voices 

of African women. In traditional African societies, women's social institutions did more 

than just organize social assemblies. The Anlu movement of the Kom People of 

Northwest Cameroon, for instance, were a powerful voice against injustices toward 

women.110  However, patriarchal traditions and practices were and still remain major 

barriers to women's access to decision-making positions. They struggle to enter formal 

political spheres due to high illiteracy rates, poverty, and unequal work burdens at home 

and in their communities.111 Current efforts to strengthen women’s leadership should 
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106 Tshuma and ICRC (International Committee of the Red Cross) (n 3). 
107 Section 270 of The Constitution of The Republic of Ghana 1992 (Revised in 1996). 
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111 Dyan Mazurana PhD and Geneva Call, “Women in Armed Opposition Groups in Africa and the Promotion of 

International Humanitarian Law and Human Rights” (Geneva Call 2005) https://www.genevacall.org/wp-
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focus on: promoting humanitarian and human rights norms, participating in governance, 

and addressing societal injustices.112 

This is why the AU works to address these challenges through the Protocol on the Rights 

of Women in Africa and the solemn Declaration on Gender Equality. These frameworks 

stress the importance of women's full participation in peace processes, including conflict 

prevention, resolution, and post-conflict reconstruction.113 

I. CHALLENGES SPECIFIC TO THE AFRICAN REALITY 

Africa faces many challenges in protecting civilians as armed conflicts continue to 

escalate. The number of displaced Africans has grown steadily to over 45 million people 

in the last few years.114  
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March 7, 2025. 
112 Ibid. 
113 Mazurana and Geneva Call (n 2). 
114 Africa Center for Strategic Studies, “Conflicts Causing Record Level of Forced Displacement in Africa – Africa 

Center” (Africa Center, November 6, 2024) https://africacenter.org/spotlight/conflicts-causing-record-level-of-forced-
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Fig. 4.0. TRENDS IN FORCED DISPLACEMENT IN AFRICA 

 

Sources: UNHCR, IDMC, IOM (mid-year totals) 
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https://africacenter.org/spotlight/conflicts-causing-record-level-of-forced-displacement-in-africa/
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34.5 million people three-quarters of these individuals are internally displaced 

persons (IDP), with Sudan demonstrating the severest of cases – 5.35 million more 

internally displaced people in the last year.115 She and five other African nations 

see more than 10% of their population living in forced displacement. These 

numbers make Africa home to the world's largest population of forcibly displaced 

persons.116 

 

                                                                 
115 Ibid. 
116 Ibid. 

Source: Africa Center for Strategic Studies 
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One of the biggest drivers of this endemic are Resource conflicts. The Nine 

African countries which hold more than 90% of all forcibly displaced people: 

Sudan, Democratic Republic of the Congo, Somalia, Nigeria, Ethiopia, South 

Sudan, Burkina Faso, Cameroon, and Central African Republic, all witness fierce 

competition over their natural resources.117 These conflicts fuel existing tensions 

and lead to widespread civilian casualties. 

 

 

 

Another factor is the Legacy of our Colonial Borders. During that era, various 

colonial powers drew artificial African boundaries without thinking about local 

communities or ethnic groups.118 This random division split many related ethnic 

groups into different colonial territories. The Somali people, who share culture 

and lifestyle, now live as citizens of Ethiopia, Djibouti, and Kenya.119 The Afar 

people face a similar fate, split between Ethiopia, Eritrea, and Djibouti.120 These 

artificial borders disrupted traditional economic activities, further increased 

                                                                 
117 Ibid. 
118 Tasew Tafese Gashaw and Wilson Centre, “Colonial Borders in Africa: Improper Design and Its Impact 

on African Borderland Communities” (Africa Up Close, November 17, 2017) 

https://www.wilsoncenter.org/blog-post/colonial-borders-in-africa-improper-design-and-its-impact-on-

african-borderland-communities accessed March 7, 2025. 
119 Ibid. 
120 Ibid. 

Source: Africa Center for Strategic Studies 

 

https://www.wilsoncenter.org/blog-post/colonial-borders-in-africa-improper-design-and-its-impact-on-african-borderland-communities%20accessed%20March%207
https://www.wilsoncenter.org/blog-post/colonial-borders-in-africa-improper-design-and-its-impact-on-african-borderland-communities%20accessed%20March%207
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resource competition among borderland peoples, and heightened political 

tensions between neighboring states. 

A. THE ROLE OF THE AU AND REGIONAL ORGANIZATIONS 

The African Union has created specific guidelines to protect civilians through 

peace support operations.121 These guidelines organize protection into four tiers: 

i. Protection through political process 

ii. Physical protection 

iii. Rights-based protection 

iv. Establishing a secure environment 

Yet, African-led peace operations show limited operational capabilities.122 Most 

operations concentrate on military force deployment but fail to properly include 

civilian ministries, development agencies, and local conflict prevention efforts.123

                                                                 
121  African Union, “Draft Guidelines for the Protection of Civilians in African Union Peace Support 

Operations” https://www.peaceau.org/uploads/draft-au-poc-guidelines-english.pdf. 
122 Nate DF Allen and African Centre for Strategic Studies, “African-Led Peace Operations:  A Crucial Tool 

for Peace and Security” (African Centre for Strategic Studies 2023) https://africacenter.org/wp-

content/uploads/2024/05/African-Led-Peace-Operations.pdf accessed March 7, 2025. 
123 Ibid. 

 

https://www.peaceau.org/uploads/draft-au-poc-guidelines-english.pdf
https://africacenter.org/wp-content/uploads/2024/05/African-Led-Peace-Operations.pdf%20accessed%20March%207
https://africacenter.org/wp-content/uploads/2024/05/African-Led-Peace-Operations.pdf%20accessed%20March%207
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These obstacles leave neighboring states shouldering much of the burden. Already, most of 

the other African countries host 98% of her refugees and asylum seekers. 1  This further 

strains nations struggling with internal challenges. East Africa highlights these regional 

impacts, with four of the top six causes of forced displacement in this region.2 

 TOWARDS A PRAXIS OF LIBERATION: VIABLE RECOMMENDATIONS 

As stated earlier, Africa’s implementation of IHL needs strategic approaches to connect 

traditional practices with modern frameworks. The International Committee of the Red 

Cross (ICRC) believes a blend of international norms and indigenous practices will help 

strengthen IHL's relevance, authority, and legitimacy across the continent.3 

o  Strengthening Regional Implementation 

The West African International Humanitarian Law Plan of Action, ratified by 14 ECOWAS 

countries, represents a vital step toward concrete IHL implementation. This framework 

covers counter-terrorism measures, protection of children, migrants, and IDPs, prevention 

of sexual violence in armed conflict, weapons control, and IHL dissemination. 

o  Community-Based Protection Mechanisms 

Non-violent community protection initiatives show remarkable results when states fail to 

protect civilians. Small grants that support shelter improvements and self-protection 

strategies have proven successful. 4  These community-centered approaches match 

traditional African conflict resolution methods and offer sustainable solutions for civilian 

protection. 

o  Information and Documentation Systems 

Detecting patterns of atrocities requires accurate information collation. Local organizations 

and international bodies can boost civilian protection through early warning mechanisms.5 

For instance, The World Health Organization collects and reports data on attacks against 

medical facilities, providers, vehicles, and patients. 6  This can be replicated in other 

organizations. 

o  Regulatory Frameworks 

                                                                 
1 Africa Center for Strategic Studies(n 2). 
2 Ibid. 
3 Tshuma and ICRC (International Committee of the Red Cross) (n 3). 
4 Mahatany (n 2). 
5 Ibid. 
6 United Nations Security Council(n 2). 
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African nations often lack simple regulatory safeguards for private military and security 

companies' activities.7 The AU's Peace Support Operations Doctrine illustrates how IHL 

standards can be incorporated. 8  Yet, Resource constraints and administrative delays 

continue to create implementation challenges.9 

o  Capacity Building Initiatives 

An example is the African Union Humanitarian Agency (AUHA), who leads responses to 

humanitarian emergencies across the continent.10 This institution should be strengthened 

by enhancing coordination mechanisms, improving resource allocation, efficient decision-

making processes, and better integration with regional bodies. 

o  Policy Integration 

The African Union Peace and Security Council has integrated IHL principles into 

continental frameworks successfully.11 These instruments: the Model Law on Protection of 

Cultural Property and Heritage, the Policy on Selection and Screening of PSO Personnel, 

and the Updated Guidelines for Protection of Civilians in Peace Support Operations; 

address specific IHL concerns. 

o  Addressing Implementation Barriers 

IHL implementation faces several roadblocks across Africa: Administrative lethargy, 

political reluctance, and resource constraints delay ratification processes. 12  Solutions 

should focus on: efficient legislative processes, building technical capacity within 

government departments, establishing clear ministerial responsibilities, securing adequate 

funding mechanisms.Finally, Legal frameworks need constant development as conflicts 

evolve.13 Thus, African states should actively participate in global IHL debates to ensure 

their unique challenges receive proper attention in international forums. 

6.0 CONCLUSION 

This essay illustrates why African views provide key solutions that can protect civilians 

during armed conflicts. Traditional African systems show sophisticated ways to 

                                                                 
7 Mahatany (n 3).                                                                         
8 AMANI Africa (n 3). 
9  Mutsa Mangezi and Sarah Swart, “Back to Basics: The Path to Enhancing  African Adherence to 

International  Humanitarian Law” https://unisapressjournals.co.za/index.php/SAYIL/article/view/8808/4762. 
10 AMANI Africa (n 4). 
11 Ibid. 
12 Mangezi and Swart (n 2). 
13 Ibid. 

https://unisapressjournals.co.za/index.php/SAYIL/article/view/8808/4762
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complement modern IHL frameworks. Research has revealed three important insights: 

civilian protection works best in Africa when international standards blend with local 

practices, our traditional systems have valuable principles that could improve current 

protection frameworks, and each region needs specific solutions because of its unique 

challenges. This is why African states must actively join global IHL discussions. Their 

unique views will shape future protection frameworks. This mix of traditional wisdom and 

modern legal principles gives us the best chance to save civilian lives and build lasting peace 

across Africa. 

 

 

 

 

CULTURAL DIMENSIONS AND THEIR IMPACT ON ALTERNATIVE DISPUTE 

RESOLUTION PROCESSES AND RESULTS: A STUDY OF ADR ACROSS DIVERSE 

CULTURAL CONTEXTS 

By Akinlalu Ayanfeoluwa Rotimi14 

 

Introduction 

Conflict occurs everywhere except in the cemetery. Everyone experiences conflict except 

the dead – Assegid Habtewold. This drives home the assertion that conflicts are innate to 

human beings.15 In the bustling marketplace of ideas, numerous factors are responsible for 

how disputes are perceived and resolved, and culture is inevitably a player. Pause! Take 

some time to imagine a mediator’s or arbitrator’s table where participants hail from the far 

and distinct ends of the earth. What would be the expectations of the Nigerian Igbo trader? 

Or the ideology of the Kenyan elder? Or the approach taken by the businessman from China? 

Questions like these and the answers thereof are what determine an effective Alternative 

Dispute Resolution (ADR) process. 

                                                                 
14 Akinlalu Ayanfeoluwa Rotimi is a 500 Level law student of the University of Nigeria, Nsukka 
15 McIntyre S, “Como as Pessoas Gerem o Conflito Nas Organizações: Estratégias Individuais Negociais” ISSN. ( Análise 

Psicológica, 2012)  https://doi.org/10.14417/ap.447 > accessed 30 December 2024. 

https://doi.org/10.14417/ap.447
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The study of Alternative Dispute Resolution (ADR) Is relatively young, however, the 

practice is not.16 Many cultures worldwide have traditional forms of mediation to settle 

discord. In essence, expectations of what dispute resolution should look like are unavoidably 

linked to cultural ties.17 It is on this basis that this article seeks to understand how and to 

what extent culture influences ADR practices and outcomes. To give full play to the 

execution of this worthwhile venture, quality attention will be paid to unraveling the 

intricate intersection between culture and Alternative Dispute Resolution and the extent to 

which cultural practices have influenced ADR practices. Also, an analytical approach will 

be employed to unravel the implications for ADR practitioners in the global scene. This 

ensures a balanced approach in the disentanglement of the convoluted facets of the subject 

matter.  

2.0. CULTURAL PRACTICES AND ALTERNATIVE DISPUTE RESOLUTION: AN 

INTRICATE DANCE 

Because contemporary dispute-resolution methods are fundamentally rooted in cultural 

practices, it is natural that they intersect in many ways. For example, a person from a 

strongly relational culture like the Chinese culture may feel limited by the choices available 

to them for resolving the dispute, if they know that their decisions will impact the people 

close to them.18 This is in contrast with the Australian culture which focuses more on the 

needs of the individual rather than the collectivist culture. 19  Therefore, exploring how 

culture influences and intersects with ADR practices and outcomes reveals not just the 

complexities of global interaction but also the profound potential for tailored solutions that 

honor diversity.   

In a culturally diverse region like Africa, a plethora of methods are employed in the 

settlement of discord between individuals. These methods are implemented based on 

traditional philosophies 20  as well as the subject matter. In the North-West Region of 

                                                                 
16  Waterfold, Kate. Cross-cultural disputes: guidance for Australian mediators. (Australian Lawyers Alliance, 2017) 

https://classic.austlii.edu.au/au/journals/PrecedentAULA/2017/43.html > accessed 30 December 2024. 
17 Ibid. 
18 Goh, Bee Chen. Negotiating with the Chinese (1st ed, Dartmouth Pub 1996). 
19  Hankiz, Dolan. ‘Culture, Self, and Medical Decision Making in Australia and China: A Structural Model Analysis’ 

(National Library of medicine, 2019)  https://doi.org/10.1177/2381468319871018. accessed 30 December 2024.  
20 John-Philippe Schriever, ‘Traditional African Dispute Resolution (TADR) Mechanisms’ (LinkedIn, 15 November 2014) 

https://www.linkedin.com/pulse/20141115083304-106263112-traditional-african-dispute-resolution-tadr-mechanisms 

accessed December 30 2024 

https://classic.austlii.edu.au/au/journals/PrecedentAULA/2017/43.html
https://doi.org/10.1177/2381468319871018.%20accessed%2030%20December%202024
https://www.linkedin.com/pulse/20141115083304-106263112-traditional-african-dispute-resolution-tadr-mechanisms
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Cameroon, also known as the Bamenda Grassfield 21 , where the Kom people reside, 

traditional institutions play a “quasi-religious” role in the arbitration, mediation, and 

reconciliation of conflicts at micro and macro levels. 22  The Kom people make use of 

different institutions such as the kwifoyn, who continue to be the most respected leaders of 

the land, and The Fon, who serves as means for reconciling human and spiritual forces based 

on their belief in gods and spirits, the ɨtwi which serves as the traditional court of law23, 

which employs traditional methods of arbitration, and the Ntul Shrine. The Ntul Shrine 

consists of all-male members and is the center of reconciliation, mediation, and 

appeasement.24                                                                                                                                       

In Nigerian traditional/pre-colonial societies, dispute resolution was handled by family 

heads, village heads, elders, kindred, age grade, council of elders, chiefs, chief priests, and 

so on.25 These Traditional African Methods of Settling Disputes (TAMSD)26 are a precursor 

of Alternative Dispute Resolution mechanisms adopted in many parts of contemporary 

African societies.  

In addition, ADR, and its implementation in UAE-based Countries greatly encounter the 

influence of Sharia law and practice. For instance, more than three schools of Fiqh are not 

in support of female arbitrators. 27  There is also the reduced weight placed on female 

witnesses’ testimonies in arbitration according to the Holy Qur’an.28 Even though various 

jurisdictions have made attempts to ban Sharia Law, it is unlikely that these bans will affect 

                                                                 
21 Charles Fombad, ‘Constitution-Building in Africa: The Never-Ending Story of the Making, Unmaking, and Remaking 

of Constitutions’ (2019) 58(1) Journal of African Studies 3 http://dx.doi.org/10.1177/0021909618825276  accessed 30 

December 2024. 
22  Annet Nyakecho, ‘Traditional Methods of Conflict Resolution: Challenges and Opportunities’ (ACCORD, 2009) 

https://www.accord.org.za/conflict-trends/traditional-methods-of-conflict-resolution/ accessed 30 December 2024.  
23 Nkwi, W. ‘Etwi, Ntul, Nkwifoyn and Foyn: Sites, Objects and Human Beings in Conflict Resolution in Pre-colonial 

Kom (Cameroon)’ (2013) 33-51 Conflict Studies Quarterly https://pure.knaw.nl/portal/en/publications/etwi-ntul-

nkwifoyn-and-foyn-sites-objects-and-human-beings-in-con accessed 30 December 2024.  
24 Ibid. 
25 Joseph Olusegun Akinbi, ‘Ethnic Conflict in Nigeria: A Challenge to Inclusive Social and Political Development’ (2020) 

10 Open Journal of Social Sciences 243 https://www.scirp.org/journal/paperinformation?paperid=97760 accessed 30 

December 2024  
26  Egbunike-Umegbolu, C., ‘The Role of Dispute Prevention in Transnational Dispute Management’ (Transnational 

Dispute Management, 2024) https://www.transnational-dispute-management.com/journal-advance-publication-

article.asp?key=1940 accessed 30 December 2024.  
27 Essam Alsheikh. ‘Distinction betweeen the concepts mediation, conciliation, sulh and arbitraion in Shari’ah law’ (2011) 

367-400 Arab Law Quarterly https://doi.org/10.1163/157302511X596212 accessed 30 December 2024. 
28 Ibid.  

http://dx.doi.org/10.1177/0021909618825276
https://www.accord.org.za/conflict-trends/traditional-methods-of-conflict-resolution/
https://pure.knaw.nl/portal/en/publications/etwi-ntul-nkwifoyn-and-foyn-sites-objects-and-human-beings-in-con%20accessed%2030%20December%202024
https://pure.knaw.nl/portal/en/publications/etwi-ntul-nkwifoyn-and-foyn-sites-objects-and-human-beings-in-con%20accessed%2030%20December%202024
https://www.scirp.org/journal/paperinformation?paperid=97760
https://www.transnational-dispute-management.com/journal-advance-publication-article.asp?key=1940
https://www.transnational-dispute-management.com/journal-advance-publication-article.asp?key=1940
https://doi.org/10.1163/157302511X596212
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international commercial arbitration.29 Therefore, cultural affiliations across Africa, Asia, 

Europe, and other continents of the world greatly Influence ADR notions and expectations.  

3.0. HOW HAS CULTURE INFLUENCED ADR PRACTICES? 

To properly access the question, this segment will major on a triad of specific aspects in 

Alternative Dispute Resolution influenced by various cultures. 

3.1. Selection of dispute resolution methods: Cultural values and practices shape the means 

and methods through which disputes are resolved. For instance, cultures of African origin 

prioritize spirituality in day-to-day activities and may have spiritual inclinations in dispute 

resolution. Again, some collectivist cultures such as the Chinese culture may emphasize 

collective harmony, while others like the Australian culture may prioritize individual rights 

and adversarial approaches.30 

A practical culture that mirrors this influence on ADR methods is the Thai culture.31 Thai 

culture places a strong emphasis on harmony and conflict avoidance, making mediation a 

go-to as a dispute resolution mechanism.32 Reports show that up to 30% of caseloads resolved 

by the China International Economic and Trade Arbitration Commission (CIETAC) are 

resolved through Med-Arb, a feature that can be partially attributed to Confucianism and its 

culture of harmony.33 In Japan, the numbers rise to about 50% according to data from the 

Japan Commercial Arbitration Association (JCAA).34These cultural attitudes can therefore 

inform appropriate modes of alternative dispute resolution. In the American case of Fisher 

v. University of Texas35, also known as Fisher II, the court's selection of mediation as the 

preferred ADR method was informed by a deep understanding of the cultural nuances 

surrounding the case. The case involved a challenge to the university’s affirmative action 

                                                                 
29 Rizzo Amaral, ‘The Rise of Asia and Its Impact on International Commercial Arbitration’ (LinkedIn, 5 October 2022) 

https://www.linkedin.com/pulse/rise-asia-its-impact-international-commercial-known-rizzo-amaral accessed 30 

December 2024.  
30  Hankiz, Dolan. ‘Culture, Self, and Medical Decision Making in Australia and China: A Structural Model Analysis’ 

(National Library of medicine, 2019)  https://doi.org/10.1177/2381468319871018. Accessed 30 December 2024  
31  Sharon Lin. ‘Alternative dispute resolution in Asia: Thailand’s role and impact’ (Lexology, 2024) 

https://www.lexology.com/library/detail.aspx?g=77fcd7c2-b44e-46fc-8084-713d658444de accessed 30 December 2024.  
32 V. K. Rajah. ‘W(h)ither adversarial commercial dispute resolution?’ (20 January 2016) 17 Arbitration International 

https://doi.org/10.1093/arbint/aiv075 access 30 December 2024. 
33 Rizzo Amaral, ‘The Rise of Asia and Its Impact on International Commercial Arbitration’ (LinkedIn, 5 October 2022) 

https://www.linkedin.com/pulse/rise-asia-its-impact-international-commercial-known-rizzo-amaral accessed 30 

December 2024.   
34 Ibid.  
35 579 U.S. 365 (2016) 

https://www.linkedin.com/pulse/rise-asia-its-impact-international-commercial-known-rizzo-amaral
https://doi.org/10.1177/2381468319871018
https://www.lexology.com/library/detail.aspx?g=77fcd7c2-b44e-46fc-8084-713d658444de
https://doi.org/10.1093/arbint/aiv075
https://www.linkedin.com/pulse/rise-asia-its-impact-international-commercial-known-rizzo-amaral%20accessed%2030%20December%202024
https://www.linkedin.com/pulse/rise-asia-its-impact-international-commercial-known-rizzo-amaral%20accessed%2030%20December%202024
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admissions policy. The Supreme Court advised the parties to resort to mediation taking into 

consideration the cultural and societal significance of the issues at hand. This case 

illustrates how cultures can influence the selection and application of ADR methods 

3.2. Language and communication:  Language, in itself, is a vehicle of thought36, majorly 

revolving around the words we speak. However, communication transcends our verbal 

representations. It encompasses gestures, facial expressions, body movements, and other 

modes of expression. 37  Thus, cultures that have distinct communication styles can 

encounter challenges in the way their dispute resolutions are approached.  

The following case study of the Iran-US tribunal of the 1980s is an example of cultural 

influence on Communication as an important aspect of ADR. This case is commonly known 

as “The Traumatic International Arbitration of 1984-1988 Iran-v-US Tribunal”38. During 

this period, cultural differences caused severe frustration for arbitrators, resulting in intense 

friction between both countries. According to Judge Aldrich – an American arbitrator at the 

tribunal – “Discussion among the American and Iranian members proved fruitless” … “The 

Americans had no idea how the Iranians would behave at their first meeting”39. These 

frustrations in communication later led to a fistfight between arbitrators at The Hague while 

the arbitration tribunal was in progress.40 This is another means through which culture 

influences ADR.  

3.3. Cultural perceptions of what is Just and Fair: Cultural interpretations of justice and 

fairness greatly Influence ADR practices and outcomes as they shape participants’ 

expectations and receptiveness to dispute resolution outcomes. For example, the Gacaca 

Courts in Rwanda place heavy emphasis on restoring harmony within the community, 

prioritizing social cohesion and long-term peace over strict legal punishments. 41  This 

philosophy greatly differs from the practice of commercial Arbitration in the United States 

                                                                 
36  Simon W. Blackburn. ‘Philosophy of Language’ (Encyclopaedia Britannica) 

https://www.britannica.com/topic/philosophy-of-language accessed 30 December 2024. 
37  Study.com, ‘What Is Communication? Definition & Importance’ https://study.com/academy/lesson/what-is-

communication-definition-importance.html accessed 30 December 2024.  
38 HOWARD, M. ‘Impacts of cultural differences on international arbitration based on the example of Iran’ (Robert Gordon 

University, 2018)  https://openair.rgu.ac.uk accessed 30 December 2024.  
39 ALDRICH, J. K. and ALDRICH, G. H. The Jurisprudence of the Iran-United States Claims Tribunal (1st ed, Clarendon 

Press, 1996)  
40 Ibid.  
41  United Nations, ‘Backgrounder on International Justice for the 1994 Genocide in Rwanda’ (2014) 

https://www.un.org/en/preventgenocide/rwanda/assets/pdf/Backgrounder%2520Justice%25202014.pdf accessed 30 

December 2024.  

https://www.britannica.com/topic/philosophy-of-language
https://study.com/academy/lesson/what-is-communication-definition-importance.html%20accessed%2030%20December%202024
https://study.com/academy/lesson/what-is-communication-definition-importance.html%20accessed%2030%20December%202024
https://openair.rgu.ac.uk/
https://www.un.org/en/preventgenocide/rwanda/assets/pdf/Backgrounder%2520Justice%25202014.pdf
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which imbibes an individualistic culture, where justice is equated with adherence to rules 

and legal precedents. 42  In societies like the USA, justice may be perceived as contract 

enforcement, monetary awards, and strict adherence to the letters of the law. Participants 

with differing cultural notions of fairness may therefore struggle to accept ADR outcomes 

interpreted in foreign contexts.  

 Summarily, The case of R v Mohamed Abdow Mohamed43  represents how culture has 

impacted ADR practices. In this case, Mohammed stabbed and killed another. The families 

of the concerned parties resorted to ADR methods under the Sharia Law and customs which 

involved the compensation of the deceased’s family. In court, Justice R. Lagat–Korir 

discharged the accused, holding that the deceased’s family had been duly compensated 

according to customs. Even though the court's decision has been met with numerous 

criticisms, a fact remains true: ADR practices have been greatly influenced by culture.  

4.0. IMPLICATIONS FOR ADR PRACTITIONERS 

The realization of culture’s influence on ADR practices and outcomes sparks numerous 

implications for the ADR Practitioner.  

1. The practitioner must go back to the drawing board to relearn various approaches for 

investigating cultural behaviours. These models include the cultural trait approach44 and the 

constructivist approach.45 A good grasp of these equips the practitioner from a philosophical 

viewpoint.  

2. ADR Practitioners should employ adaptive methods such as, pre- mediation 

consultation with the parties46 in order to ascertain differences and commonalities, as well 

as, involvement of arbitrators from different cultures concerned (in the case of arbitration), 

so that parties feel represented.  

                                                                 
42  Global Arbitration Review, ‘USA: Commercial Arbitration’ https://globalarbitrationreview.com/insight/know-

how/commercial-arbitration/report/usa?utm_source=chatgpt.com accessed 30 December 2024  
43 [2013] KEHC 3823 (KLR)  

44 Morris, M. and Fu, H. Y. ‘How does culture influence conflict resolution? A dynamic constructivist analysis. Social 

Cognition’ 19(3), 324–349. (Research Gate, 2001) https://doi.org/10.1521/soco.19.3.324.21475  

45 Ibid. 

46  D.A. Hoffman and Triantafi llou. ‘Cultural and Diversity Issues in Mediation and Negotiation’ (2014) 246 The 

Massachusetts General Hospital Textbook on Diversity And Cultural Sensitivity in Mental Health, Current Clinical 

Psychiatry. DOI 10.1007/978-1-4614-8918-4_10 accessed 30 December 2024.   

 

https://globalarbitrationreview.com/insight/know-how/commercial-arbitration/report/usa?utm_source=chatgpt.com
https://globalarbitrationreview.com/insight/know-how/commercial-arbitration/report/usa?utm_source=chatgpt.com
https://doi.org/10.1521/soco.19.3.324.21475
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3. ADR Practitioners should be equipped with cultural sensitivity and emotional 

intelligence in the execution of ADR processes. 

5.0 CONCLUDING REMARKS 

Cultural practices and inclinations influence ADR practices and outcomes in numerous 

ways. ADR practitioners must therefore equip themselves with necessary know-how to 

adapt to these influences. 
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This work examines human rights in Nigeria, the meaning of Artificial Intelligence and its 

existence in Nigeria, whilst also examining its positive and negative influence on specifically 

highlighted fundamental rights recognized internationally and in the Constitution of the 

Federal Republic of Nigeria.This work concludes by drawing a resolution on how the 

concept of artificial intelligence conflicts with some constitutionally-protected human 

rights in Nigeria but also how there is a future capable of accommodating a consonance 

between both, and this work dishes two fundamental recommendations to arrive at this 

desired consonance. 

 

1.0. INTRODUCTION 

The establishment of the National Centre for AI and Robotics (NCAIR), as well as the 

development of statutes such as both the Cybercrimes Act, 2015 and the Nigeria Data 

Protection Act, 2023 (amongst other governmental actions) have aided in the development 

of the use and integration of artificial intelligence (hereinafter referred to as “AI”) in the 

Nigerian economy48.  

In fact, the National Bureau of Statistics confirmed that the information and 

communications technology sector contributed 16.35 per cent to Nigeria’s real Gross 

Domestic Product in the third quarter of 202449. This, makes it is safe to say that Nigeria is 

one of the countries pioneering AI advancements in Africa. 

Nonetheless, reality has helped us understand that the continued development of this 

laudable innovation also comes with the risk of affecting the continued protection of human 

rights; which beckons on us all as members of the society to find a balance. 

 

 

1.0. HUMAN RIGHTS IN NIGERIA 

                                                                 
48   Josephine Uba, ‘Artificial Intelligence (AI) Regulation In Nigeria: Key Considerations, Recommendations, Legal 

Framework, And Policy Development For AI (AI) In Nigeria’ (Mondaq.com, October 5, 2023) 

<https://www.mondaq.com/nigeria/new-technology/1373830/artificial-intelligence-ai-regulation-in-nigeria-key-

considerations-recommendations-legal-framework-and-policy-development-for-artificial-intelligence-ai-in-nigeria> 

accessed February 11, 2025. 
49  Justice Okamgba, ‘ICT sector growth drops to 16.35% – NBS’ (Punch.com, December 10, 2024) 

<https://punchng.com/ict-sector-growth-drops-to-16-35-nbs/> accessed February 11, 2025. 

https://www.mondaq.com/nigeria/new-technology/1373830/artificial-intelligence-ai-regulation-in-nigeria-key-considerations-recommendations-legal-framework-and-policy-development-for-artificial-intelligence-ai-in-nigeria
https://www.mondaq.com/nigeria/new-technology/1373830/artificial-intelligence-ai-regulation-in-nigeria-key-considerations-recommendations-legal-framework-and-policy-development-for-artificial-intelligence-ai-in-nigeria
https://punchng.com/ict-sector-growth-drops-to-16-35-nbs/
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The learned Abiru J.C.A. in the case of Hassan v. E.F.C.C.50 defined human rights to be those 

rights...freedoms essential to the concept of ordered liberty inherent in human nature and 

consequentially inalienable... without presumption or cost of privilege to all human beings. 

The learned Kayode Eso J.S.C. in the case of Ransome-Kuti v. A.G. Federation51 stated that 

it is a right which stands above ordinary laws of the land and which is in fact antecedent to 

political society itself...the present constitution... is to have these rights enshrined in the 

constitution so that the rights could be immutable to the extent of the non-immutability of 

the constitution of the constitution itself.  

Hence, under the Nigerian covering, the court in Odogwu v A.G. of the Federation52 defined 

fundamental human rights as right guaranteed in the Nigerian constitution and it is a right 

which every person is entitled to, when he is not subject to the disabilities enumerated in 

the constitution to be enjoyed by virtue of being a human being. 

To this end, the 1999 Constitution of the Federal Republic of Nigeria (hereinafter referred 

to as “CFRN”) in its Chapter IV provides for eleven (11) Fundamental Rights which are 

enforced by the High Courts as held in plethora of cases such as Bronik Motors v. Wema 

Bank53 and Grace Jack v. University of Agriculture, Markurdi54. Section 254 C (1) (d) also 

empowers the National Industrial Court to settle disputes on human rights related to labor. 

To ensure the upholding of these rights, the Section 46(4)(b) further provides that the 

National Assembly shall render financial assistance to a person whose rights has been 

breached in order to table such matter before the high court. In addition, as held in Igbokwe 

v. Edom55, to ensure speedy and due procedure in the process of enforcement, the Learned 

Kutigi C.J.N.56 established the Fundamental Rights Enforcement Procedure Rules (2009) 

pursuant to Section 46(3). Moreover, the decision thereof is then to be enforced by the 

executive body through its agencies and all authorities57 by virtue of Section 287 of the 1999 

Constitution. 

                                                                 
50  (2009) 1 NWLR (Pt. 1389) 607. 
51  SC.123/1984. 
52  (1999) 6 NWLR (PT. 455) P. 508. 
53 (1983) All N.L.R. 272. 
54  (2000)LCN/0785(CA). 
55 (2015) LPELR -25576 (CA). 
56 as he then was. 
57  Especially the executive; according to the general knowledge that the executive arm is to implement laws and court 

decisions are primary sources of laws; as case laws. 
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This enforcement may then be seen in cases like Ogba v. State5859, Adeniji v. State6061, Mogaji 

v. Board of customs and Excise6263, Tony Momoh v. State6465, MTN Nig. Ltd v. Anene6667 , 

Mojekwu v. Mojekwu6869 and Shugaba v. Minister of internal affairs7071 amongst many others. 

It is also worthy of notice that the likes of the West African Court of Appeal and the African 

Court on Human and Peoples' Rights have supplemented in the proper enforcement of 

human rights as seen in a good number of notable cases such as Odafe v. A.G. Federation72 

and SERAP v. Nigeria73. 

More intrinsically, the cases of Lakanmi v. A.G. Western State 74 , A.G. Lagos State v. 

Dosunmu75, and Abacha v. Fawehinmi76 show judicial activism of the courts on human rights 

in spite and despite military regime and military dictatorship, as courts awarded judgments 

and costs against the military governments of the day. 

Nonetheless, the enforcement in the country is not left without inadequacies as may be seen 

in some cases likes of F.R.N. v. Ken Saro-Wiwa & 9 ors wherein the 10 accused were tried 

by a kangaroo court without their constitutional right to representation and still had their 

rights to appeal snatched away from them by an abrupt taking of their lives, the case of 

Lakanmi v. A.G. Western State7778, and even more recently; the case of El-zakzaky v. Kaduna 

State 79  which saw  the death of over 300 shiites and the continuous and unrepentant 

detention of the shiites leader for about six years as against the constitutional provision 

which provides for a maximum of three months. 

                                                                 
58  Ibid. 
59  Constitution of the Federal Republic of Nigeria 1999, s36 
60 (2020) LCN/14914 (CA). 
61  CFRN 1999, s33 
62 (1982) 3 NCLR 552. 
63 CFRN 1999 s34. 
64 (1983) 4 NCLR 269 at 295. 
65CFRN 1999 s39 
66 (2018) LPELR-44447(CA). 
67  CFRN 1999 s37 
68  (1997) 7 N.W.L.R. 283. 
69 CFRN 1999  s42 
70 (1982) 3 NCLR 915. 
71CFRN 1999, s41. 
72(2004) AHRLR 205 (NgHC 2004). 
73[2010] ACHPR 109 
741970 SC.58/69.  
75 (1989) 3 N.W.L.R. (pt. III) 552. 
76(1996) 9 NWLR (Pt. 475) 710. 
77(2000) 6 NWLR (Pt.660) 228. 
78 wherein a court judgment was disposed by a backdating decree which even ousted jurisdiction of the court. 
79(KDH/KAD/60c/2018). 
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2.0.  ARTIFICIAL INTELLIGENCE 

As has been the case with similar concepts of a multi-faceted nature, adopting a universal 

definition of AI has been challenging. Hence, there really has been no single definition that 

captures an array of technologies that could be termed AI 80. In rem, AI ranges from 

Amazon's Alexa to Google maps, to Tesla's self-driving car to chess-playing systems81. 

Nonetheless, the OECD defines an AI system as a machine-based system that is capable of 

influencing the environment by producing an output (predictions, recommendations or 

decisions) for a given set of objectives through the use of machines and/or human-based data 

and inputs82. 

Also, NITDA’s draft national data strategy defines AI as the creation of intelligent objects 

that work and react like humans to carry out certain tasks meant for intelligent beings 

without human intervention83. 

3.0. AI IN NIGERIA 

The CEO of ChatGPT; Sam Altman, was noted stating that Nigeria has been the biggest 

adopter of Artificial Intelligence in Africa84. Nigeria’s National Information Technology 

Development Agency (NITDA) has adopted many strategies to foster AI adoption and the 

latest one in view is the “two-fold approach”, with “capacity building” being one of its 

primary focuses.85 

                                                                 
80 Emmanuel Salami & Iheanyi Nwankwo, ‘Regulating the privacy aspects of artificial intelligence systems in Nigeria: A 

primer’ (2024) Vol.1 African Journal on Privacy & Data Protection 

<https://www.ajpdp.unilag.edu.ng/images/ajpdp/volume1/Data%20Journal%20Volume%201%20Salami.pdf> accessed 

February 15, 2025. 
81  Marcus Okoko & Co., ‘Robot Rights: The Legal Impacts Of Artificial Intelligence’ (Mondaq.com, April 1, 2022) 

<https://www.mondaq.com/nigeria/new-technology/1178156/robot-rights-the-legal-impacts-of-artificial-intelligence> 

accessed February 11, 2025. 
82  OECD, ‘OECD AI principles overview’ <https://oecd.ai/en/ai-principles> accessed February 11, 2025. 
83  NITDA, ‘National data strategy draft’ (2022) <https://nitda.gov.ng/wp-content/uploads/2022/11/Final-Draft-National-

Data-Strategy.pdf> accessed February 11, 2025.  
84Sandra Oyewole & 2 others, ‘Spotlight on AI development in Nigeria’ 

<https://www.dlapiperafrica.com/export/sites/africa/nigeria/Downloads/Spotlight-on-AI-Development-in-

Nigeria.pdf_2063069299.pdf> accessed February 15, 2025. 
85  Shuaib Agaka, ‘Nigeria’s Strategies in AI Development Across Africa’ (November 4, 2024) 

<https://economicconfidential.com/2024/11/nigeria-strategies/> accessed February 15, 2025. 

https://www.ajpdp.unilag.edu.ng/images/ajpdp/volume1/Data%20Journal%20Volume%201%20Salami.pdf
https://www.mondaq.com/nigeria/new-technology/1178156/robot-rights-the-legal-impacts-of-artificial-intelligence
https://oecd.ai/en/ai-principles
https://nitda.gov.ng/wp-content/uploads/2022/11/Final-Draft-National-Data-Strategy.pdf
https://nitda.gov.ng/wp-content/uploads/2022/11/Final-Draft-National-Data-Strategy.pdf
https://www.dlapiperafrica.com/export/sites/africa/nigeria/Downloads/Spotlight-on-AI-Development-in-Nigeria.pdf_2063069299.pdf
https://www.dlapiperafrica.com/export/sites/africa/nigeria/Downloads/Spotlight-on-AI-Development-in-Nigeria.pdf_2063069299.pdf
https://economicconfidential.com/2024/11/nigeria-strategies/
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With the major AI technologies including machine vision, expert systems, machine learning, 

natural language processing, deep learning, and robotics86, AI algorithms in Nigeria are 

deployed in high-stake domains like healthcare, finance, and security through the National 

Centre for Artificial Intelligence and Robotics (NCAIR)87. 

Nigeria in this loop is considered to have a fast-growing technology start-up ecosystem 

(having attracted 25% of the $1.3 billion funding to African tech start-ups in 2021) and with 

proactive leadership, is well-positioned to leverage AI for economic diversification and 

inclusive growth88. 

Meanwhile, the integration of disruptive innovations and AI also offers a promising path 

toward achieving sustainable development goals in Nigeria. The Nigerian government has 

initiated various programs to promote the adoption of AI and disruptive technologies89. 

4.0. IMPACT OF ARTIFICIAL INTELLIGENCE ON HUMAN RIGHTS 

As a member of the African Continent, it is intrinsic to first view the derivative position of 

the African Union. To this end, the African Commission on Human and Peoples’ Rights at 

its 31st Extraordinary Session, held virtually in 2021 developed guiding principles for 

member states in the development and use of AI.  

The guiding principles were geared towards upholding human dignity, privacy, equality, 

non-discrimination, inclusion, diversity, safety, fairness, transparency, accountability, and 

economic development in the use of new and emerging technologies, and to ensure that 

imported technologies are adapted to the African context or tailored to meet the needs of 

the continent and standard of African values. It further called on State Parties to ensure that 

the development and use of AI, robotics, and other new and emerging technologies is 

compatible with the existing rights and obligations under the Charter90. 

                                                                 
86  Thomas Glory, & Gambari Amosa, ‘A Review of Artificial Intelligent For Teaching, Assessment and Research in 

Nigerian Universities’ 

<https://www.researchgate.net/publication/361417181_A_REVIEW_OF_ARTIFICIAL_INTELLIGENT_FOR_TEACH

ING_ASSESSMENT_AND_RESEARCH_IN_NIGERIAN_UNIVERSITIES> accessed February 14, 2025. 
87  NITDA, ‘National Center for Artificial Intelligence and Robotics’ <https://nitda.gov.ng/ncair/> accessed February 14, 

2025. 
88  Federal Ministry of Communications, Innovation, & Digital Economy, ‘Co-Creating a National Artificial Intelligence 

Strategy for Nigeria’ (August 28, 2023) <https://fmcide.gov.ng/initiative/nais/> accessed February 14, 2025. 
89  Wale Bakare, ‘Disruptive innovations & AI: Progress, opportunities, and challenges for Nigeria’ (thecable.ng, October 

26, 2024) <https://www.thecable.ng/disruptive-innovations-ai-progress-opportunities-and-challenges-for-nigeria/> 

accessed February 14, 2025. 
90  African Commission on Human and Peoples’ Rights, ‘473 Resolution on the need to undertake a Study  

on human and peoples’ rights and artificial intelligence (AI), robotics and other new and emerging technologies in  

Africa’  <https://www.achpr.org/sessions/resolutions?id=504> accessed September 18, 2022. 

https://www.researchgate.net/publication/361417181_A_REVIEW_OF_ARTIFICIAL_INTELLIGENT_FOR_TEACHING_ASSESSMENT_AND_RESEARCH_IN_NIGERIAN_UNIVERSITIES
https://www.researchgate.net/publication/361417181_A_REVIEW_OF_ARTIFICIAL_INTELLIGENT_FOR_TEACHING_ASSESSMENT_AND_RESEARCH_IN_NIGERIAN_UNIVERSITIES
https://nitda.gov.ng/ncair/
https://fmcide.gov.ng/initiative/nais/
https://www.thecable.ng/disruptive-innovations-ai-progress-opportunities-and-challenges-for-nigeria/
https://www.achpr.org/sessions/resolutions?id=504
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Whilst re-adjusting focus back to Nigeria, we shall now examine some of the positive and 

negative impacts of AI on some of the constitutionally-recognized rights.   

4.1. NEGATIVE IMPACTS  

4.1.1. Right to Personal Liberty, Freedom from Discrimination, & Fair Hearing 

The development of AI (e.g. PredPol and HunchLab) is capable of extending its ambit to the 

criminal justice system (as it has in many other countries) by performing risk assessment 

and predicting occurrence of crime91. Some of them are also designed to predict a defendant’s 

future risk for misconduct92 which inform high-stakes judicial decisions, such as whether to 

incarcerate an individual before their trial, and even the extent of criminal sentencing93.  

This itself may also turn out to be out-rightly against the tenets of the right to personal 

liberty which posits under Article 9 of the International Convention on Civil and Political 

Right (hereinafter referred to as “ICCPR”), and Section 35 of the CFRN, that the arrest or 

detention of an individual must be not be arbitral but rather in accordance to law94.  

Although, an arrest can also be made on suspicion of crimes; the predictive nature of AI will 

lead to making arrest merely based on the hope that they would commit a crime. This has 

stood out to be the warning of the U.N. High Commissioner for Human Rights in Geneva95. 

More so, it may in itself be discriminatory contrary to Article 2 of the ICCPR, and section 

42 of the CFRN; in that this predicted crime forms an unequal social biases and stereotype 

which may be based on sexism, racism, ageism, and other types of unfair discrimination 

(which can even be said to be mere ‘profiling’) compared to others who may be just 

mathematically less likely to perpetuate same96. This becomes worse upon the realization 

                                                                 
91Chammah, Maurice, ‘Policing the Future’ (The Verge, February 3, 2016) 

<https://www.theverge.com/2016/2/3/10895804/st-louis-police-hunchlab-predictive-policing-marshall-project> accessed 

February 15, 2025. 
92   Alex Chohlas-Wood, ‘Understanding risk assessment instruments in criminal justice’ (June 19, 2020) 

<https://nparikh.org/assets/pdf/sipa6545/week9-criminal-risk/understanding-risk-assessment.pdf> accessed February 15, 

2025. 
93  Julia Angwin & 4 others, ‘Machine Bias’ (May 23, 2016) <https://www.propublica.org/article/machine-bias-

riskassessments-in-criminal-sentencing> accessed February 15, 2025. 
94 : Yinka Olomojobi, ‘Right to Personal Liberty in Nigeria’ (2017)  Journal Of Global Justice and Public Policy Vol. 8:47 

<https://jgjpp.regent.edu/wp-content/uploads/2022/11/Olomojobi-Article_FINAL-PDF-2.pdf>  accessed  February 15, 

2025.. 
95   Independent.NG, ‘The U.N. Warns That AI Can Pose a Threat To Human Rights’ (September 16, 2021) 

<https://independent.ng/the-u-n-warns-that-ai-can-pose-a-threat-to-human-rights/> accessed February 15, 2025. 
96   The European Commission's High-Level Expert Group on Artificial Intelligence,‘Draft Ethics Guidelines for 

Trustworthy AI’<http://ec.europa.eu/digital-single-market/en/news/draftethics-guidelines-trustworthy-ai> accessed 

October 20, 2021. 

https://www.theverge.com/2016/2/3/10895804/st-louis-police-hunchlab-predictive-policing-marshall-project
https://nparikh.org/assets/pdf/sipa6545/week9-criminal-risk/understanding-risk-assessment.pdf
https://www.propublica.org/article/machine-bias-riskassessments-in-criminal-sentencing
https://www.propublica.org/article/machine-bias-riskassessments-in-criminal-sentencing
https://jgjpp.regent.edu/wp-content/uploads/2022/11/Olomojobi-Article_FINAL-PDF-2.pdf
https://independent.ng/the-u-n-warns-that-ai-can-pose-a-threat-to-human-rights/
http://ec.europa.eu/digital-single-market/en/news/draftethics-guidelines-trustworthy-ai
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that AI is unable to consider data that has been deleted or erased (e.g. in exercise of right to 

be forgotten), or from other undocumented facets97. 

Furthermore, the advent of this technology may uproot the laid down precept for fair hearing 

under Article 14 of the ICCPR, and section 36 of the CFRN because the trial ought to be 

conducted fairly, justly, and by an impartial judge, with the defendant’s presumption of 

innocence intact according to the case of Ariori v. Elemo98 wherein Obaseki JSC (as he 

then was) in fact held that justice must not only be done but must appear to reasonable 

persons to have been done. However, the advent of AI assistants, robot judges99, and the 

human judge’s access to the predictive data on the accused, naturally sway the decisions 

of such judges and thwarts the presumption of innocence even before the trial begins.  

4.1.2.  Threats to Right to Privacy & Freedoms of Expression, Assembly, and Association 

It is first of utmost importance to note that the internet and social media platforms have 

cultivated a space for citizens to exercise their right to freedom of expression100 protected 

under article 19 of ICCPR, and section 39 of the CFRN. It has also depicted enormous 

potential for individuals to organize and exercise their rights to peaceful assembly and 

association provided for, and protected under article 21 of the ICCPR, and section 40 of the 

CFRN. Even on these social media platforms however, the privacy of persons are still 

expected to be protected under the umbrella of “data protection”101. 

The use of AI systems have been deemed efficiently capable of serving as surveillance to a 

set of persons, or even the personalized tracking of individuals (digitally and physically) 

which may jeopardize “privacy” and/or “group anonymity”102. 

In effect, we have situations of AI intervening in the media space, and significantly altering 

human interactions by taking actions like excluding persons from access to specific things 

                                                                 
97  Olisa Agbakoba Legal, ‘The Threats of Artificial Intelligence (AI) on the Legal and Regulatory Systems – All You Need 

to Know’ (August 5, 2024) <https://oal.law/the-threats-of-artificial-intelligence-ai-on-the-legal-and-regulatory-systems-

all-you-need-to-know/> accessed February 11, 2025. 
98 (1983) 1 SCNLR. 
99  Jasper Ulenaers, ‘The Impact of Artificial Intelligence on the Right to a Fair Trial: Towards a Robot Judge?’ Asian 

Journal of Law and Economics, De Gruyter, vol. 11(2) .<https://ideas.repec.org/a/bpj/ajlecn/v11y2020i2p00n1.html> 

accessed February 15, 2025.. 
100  Karen Hansen, ‘What is Freedom of Expression?’ (Freedom Forum Institute) 

<https://www.freedomforuminstitute.org/about/faq/what-is-freedom-of-expression/> accessed February 15, 2025. 
101  Tunde Ibidapo-Obe, ‘Online Consumer Protection in E-Commerce Transactions in Nigeria: An Analysis’ (SSRN, July 

30, 2011) <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2683927> accessed December 11, 2024. 
102   Luc Rocher & 2 others, ‘A scaling law to model the effectiveness of identification techniques’ (January 9, 2025) 

<https://scitechdaily.com/ai-surveillance-new-study-exposes-hidden-risks-to-your-privacy/> accessed February 15, 2025. 

https://oal.law/the-threats-of-artificial-intelligence-ai-on-the-legal-and-regulatory-systems-all-you-need-to-know/
https://oal.law/the-threats-of-artificial-intelligence-ai-on-the-legal-and-regulatory-systems-all-you-need-to-know/
https://ideas.repec.org/a/bpj/ajlecn/v11y2020i2p00n1.html
https://www.freedomforuminstitute.org/about/faq/what-is-freedom-of-expression/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2683927
https://scitechdaily.com/ai-surveillance-new-study-exposes-hidden-risks-to-your-privacy/
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or such similar actions which can even naturally result in individuals no longer participating 

in peaceful demonstrations and or openly expressing their opinions. 

In addition, regarding expression through digital contents, platforms are increasingly relying 

on AI systems to detect, flag, and expunge contents that violate their terms of service103. 

However, these systems are not always accurate104, and the inaccuracies in these systems 

can result in legitimate content being mistakenly flagged or removed; breaching the person’s 

freedom to express one’s self. 

On a different hand, there exist the right to “privacy” recognized under international and 

national human rights law under Article 17 of the ICCPR, and section 37 of the CFRN. This 

simpliciter is the right to be left alone; freedom from interruption, or intrusion; control of 

the disclosure of personal information; protection of the individual’s independence; and 

right to secrecy, anonymity and solitude in one’s personal life 105 . The right to privacy 

involves rules governing the collection and handling of personal data, the protection of 

physical autonomy, the right to limit access to oneself and the right to control one’s identity. 

Surveillance systems and satellite imagery which form an integral part of AI happen to 

unabatedly infringe on a person’s right to privacy, due to their ability to monitor, track, and 

predict a person through their personal data106. The AI built around systems like Internet-

of-Things (IoT) applications; go to tell how much a person’s data can be breached without 

even necessarily laying down such information. 

Moreover, with bulk of personal data now in the hands of data controllers and/or processors 

like the National Identification Management Commission (NIMC), the evasive nature of AI 

applications include systems that hack/access databases of such organizations/agencies to 

track the faces or other biometric data of persons, such as micro-expressions, gait, voice tone, 

heart rate, or temperature data are now capable of worse privacy breaches. 

4.1.3.  Economic, Social and Cultural Rights: Right to Work & Livelihood 

                                                                 
103  SynergyLabs, ‘Understanding AI Content Flagging: Navigating the Digital Landscape’ (October 29, 2024) 

<https://www.synlabs.io/post/ai-content-flagging-digital-landscape > accessed February 15, 2025. 
104  Ibid. 
105  All Answers ltd, ‘The Right to Privacy’ (Lawteacher.net, July 17, 2019) <https://www.lawteacher.net/free-law-

essays/human-rights/right-to-privacy.php> accessed October 20, 2021. 
106   Romeo Pupu, ‘Machine Intelligence and Human Rights in Nigeria: A Growing Concern’ (July 9, 2024) 

<https://omaplex.com.ng/machine-intelligence-and-human-rights-in-nigeria-a-growing-concern/> accessed February 11, 

2025. 

https://www.synlabs.io/post/ai-content-flagging-digital-landscape
https://www.lawteacher.net/free-law-essays/human-rights/right-to-privacy.php
https://www.lawteacher.net/free-law-essays/human-rights/right-to-privacy.php
https://omaplex.com.ng/machine-intelligence-and-human-rights-in-nigeria-a-growing-concern/
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Whilst Chapter IV of the CFRN provides for the civil and political cadre of rights, the same 

constitution in its Chapter II provides for the social, economic, and cultural rights107 under 

the heading “Fundamental Objectives and Directive Principles of State Policies”; although, 

they are ipso facto non-enforceable by virtue of section 6(6)© . These rights are those human 

rights relating to the work, social security, family life, cultural life, access to housing, food, 

water, healthcare, and education108.  

The advantage of an easier, faster, safer, and a more error-free life offered by AI poses a 

threat to the human workforce109; resulting in massive job loss because more reliance on AI 

is tantamount to a decrease in the need for natural intelligence                                                             . 

It therefore becomes no news that the decline in the employment would equate an incline 

in unemployment, poverty, and ultimately; decrease in ability to create or maintain 

livelihood110.  It must be remembered that absence of livelihood has not been adjudged 

absence of right to life111.  

Meanwhile, article 6 of the International Convention on Economic, Social and Cultural 

Rights, and article 15 of the African Charter on Human and Peoples’ Rights (enforceable by 

virtue or section 12 of the CFRN) guarantee the right of individuals to work and 

employment112.  

4.2.POSITIVE IMPACTS 

As much as it has been shown from the foregoing that there are negative impacts, there are 

also innumerable positive impacts of AI on human rights. Some of them have been 

highlighted to include:  

4.2.1. Freedom of Expression 

                                                                 
107  Dawood Ahmed & Elliot Bulmer, ‘Socio and Economic Rights’ (2nd Edn., International IDEA Constitution-Building 

Primer, 2017) <https://www.idea.int/sites/default/files/publications/social-and-economic-rights-primer.pdf> February 15, 

2025. 
108  Maytree, ‘Backgrounder: Economic and social rights’ <https://maytree.com/what-we-focus-on/poverty-human-

rights/backgrounder-economic-social-rights/> accessed February 15, 2025. 
109   Brody Ford, ‘IBM to Pause Hiring for Jobs that AI Could do’ (Bloomberg, May 1, 2023) 

<https://www.bloomberg.com/news/articles/2023-05- 01/ibm-to-pause-hiring-for-back-office-jobs-that-ai could-

kill?srnd=premium asia&leadSource=uverify520wall> accessed February 11, 2025. 
110  Jack Kelly, ‘Oldman Sachs Predicts 300 Million Jobs will be Lost or Degraded by Artificial Intelligence’ (Forbes, 

March 31, 2023) <https://www.forbes.com/sites/jackkelly/2023/03/31/gold man-sachs-predicts-300-million-jobs-will-be-

lost-or degraded-by-artificial-intelligence/?sh=78f04783782b> accessed February 11, 2025. 
111  Daniel Ogbe v. A.G. Enugu & Anor unreported, SUIT NO. NICN/EN/43/2020. 
112  Jeremy, S. and Mark, K., ‘Developing the Right to Work: Intersecting and Dialoguing Human Rights and Economic 

Policy’ (2017) Human Rights Quarterly Vol. 33 <https://www.corteidh.or.cr/tablas/r25915.pdf> accessed October 21, 2021. 

https://www.idea.int/sites/default/files/publications/social-and-economic-rights-primer.pdf
https://maytree.com/what-we-focus-on/poverty-human-rights/backgrounder-economic-social-rights/
https://maytree.com/what-we-focus-on/poverty-human-rights/backgrounder-economic-social-rights/
https://www.bloomberg.com/news/articles/2023-05-%2001/ibm-to-pause-hiring-for-back-office-jobs-that-ai%20could-kill?srnd=premium%20asia&leadSource=uverify520wall
https://www.bloomberg.com/news/articles/2023-05-%2001/ibm-to-pause-hiring-for-back-office-jobs-that-ai%20could-kill?srnd=premium%20asia&leadSource=uverify520wall
https://www.forbes.com/sites/jackkelly/2023/03/31/gold%20man-sachs-predicts-300-million-jobs-will-be-lost-or%20degraded-by-artificial-intelligence/?sh=78f04783782b
https://www.forbes.com/sites/jackkelly/2023/03/31/gold%20man-sachs-predicts-300-million-jobs-will-be-lost-or%20degraded-by-artificial-intelligence/?sh=78f04783782b
https://www.corteidh.or.cr/tablas/r25915.pdf
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To begin with, AI has created avenues for everyone in the world to express themselves better; 

especially with the speed at which it can share/spread information across board113. It has also 

enabled the automated creation of content by bringing to life; the ideas of different persons 

in general e.g. the ‘smart cities’ initiatives 114 . Hence, freedom of expression is in fact 

enhanced and made easier.  

4.2.2. Privacy & Fair Hearing 

In all honesty, AI would not only lead to a more proficient system of settling disputes but 

also lead to a faster dispensation of justice which Nigeria currently need considering the 

instances of Hyginus Ajibo115 who spent 16 years without trial, Amadi v. N.N.P.C.116 wherein 

Olatawura J.S.C. stated that the case had lasted 13 years before final appeal, or even just 

general reports that about how about 72.5% of prisoners in jail have not yet been granted 

access to pray their cases before a competent court of law117. 

With the aid of AI Safeguards, it has also been able to run protective and defensive 

mechanisms to actually protect the privacy of persons118. The incorporation of artificial AI 

systems within security and protection frameworks help in minimizing risk of saved data 

(which may include personal data of persons) being leaked or hacked into. 

4.2.3. Socio-Economic Rights: Job creation, & Right to livelihood 

The presence of AI creates more jobs for those in the technology space119, and creates an 

avenue for revitalization of working sphere e.g. persons no longer strenuously working on 9-

5.Meanwhile, in Nigeria, in the year 2023, agriculture contributed around 22.72 percent to 

Nigeria’s GDP, 32.58 percent came from industry, and 42.77 percent from the services sector 

such as IT and banking120. This indeed goes to show that Technology (including AI here) 
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and expression’<https://freedex.org/mapping-ais-impact-on-freedom-of-expression/> accessed October 21, 2021. 
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116  (2000) 10 N.W.L.R. PG76 @100. 
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chief.html> accessed June 29, 2022.     
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January 30, 2025) <https://www.statista.com/statistics/382311/nigeria-gdp-distribution-across-economic-sectors/> 

accessed February 15, 2025. 
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actually aids not only in Nigeria’s food production but also helps to keep these farmers at 

work. 

5.0. RESOLUTION: CONFLICT AND CONSONANCE  

Although Nigeria has not substantially integrated AI in its system (compared to technology-

driven countries)121, it is no doubt that indeed the emergence of AI is capable of bolstering 

the provision and protection of AI in Nigeria.  

Nonetheless, from the foregoing, it is also clear that this same emergence poses significant 

risks to the rule of law, fundamental rights protection, and the integrity of Nigeria's judicial 

system122. 

These risks may be the consequence of errors in the general design of AI systems (including 

human oversight) or the usage of data without addressing possible bias (the data fed to it)123, 

the position however still remains that it indeed posses these threats to human rights. 

Hence, it can dutifully be stated that AI posses a conflict with some foundational human 

rights principles whilst it is also in consonance with the advancement of some areas of these 

same rights.  

6.0. RECOMMENDATIONS 

Having underscored the abrogation of human rights that may arise from the use of AI in 

Nigeria, it becomes a matter of expediency to ensure that we find ways to ensure that the 

perceived good of AI is not lost whilst simultaneously protecting against the feared 

abrogation of those rights.  

Hence, the following are proposed: 

6.1. Protection of Liberty In Usage 

As against the innate nature of automated machines and systems, measures must be put in 

place for the capacity of individuals to exercise independent judgment when utilizing AI 

systems. This must encompass the critical decision-making process of determining when, 

                                                                 
121  Jonathan Enudeme, ‘How Nigeria should approach AI (Part 1)’ (Business Day, February 11, 2025) 

<https://businessday.ng/opinion/article/how-nigeria-should-approach-ai-part-1/> accessed February 15, 2025. 
122  Josephine Uba, ‘Artificial Intelligence (AI) Regulation In Nigeria: Key Considerations, Recommendations, Legal 

Framework, And Policy Development For Artificial Intelligence (AI) In Nigeria’ (Mondaq.com, October 5, 2023) 

<https://www.mondaq.com/nigeria/new-technology/1373830/artificial-intelligence-ai-regulation-in-nigeria-key-
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(Mondaq.com, August 5, 2024) <https://www.mondaq.com/nigeria/new-technology/1501938/the-threats-of-artificial-
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how, and whether to harness AI technologies124. That way, even courts limit their usage of 

AI without impairing its sight which ought to be set on impartiality, and the data of persons 

which are processed for predictive features can slowed down for due authorization before 

processing. 

6.2. Measures for enhanced respect for Data Protection 

Developers of AI must always ensure that the dictates of data protection laws (like the 

Nigeria Data Protection Act, 2023 in this case) are adhered to. The extent of this adherence 

must flow through all shores of the country protecting even the most controversial rights 

like the right to be forgotten. 

This protection must also transcend beyond the shores of the country to maintain standards 

cross-boarder data transfer; which ensure that even if harmful automated systems operate 

in decentralize or privatized welfare schemes, states are still responsible for any 

infringements of rights 125 .This way, AI can exist, and act at its optimal best without 

necessarily causing infractions on the privacy of other persons.  

7.0. CONCLUSION 

Certain questions have been raised on who is to be held accountable for the misfeasance and 

wrongs of AI, as it is not a legal personality that can sue or be sued. This question of liability 

replicates difficulty in pinpointing who exactly is to assume responsibility when the right of 

an individual is breached by AI. Nonetheless, what remains certain is that this great problem 

could be further diminished if many other things are put in order to ensure that AI causes 

orchestrates less human rights breaches than it currently does. 

 

 

 

THE VALIDITY OF CONSENT IN RELIGIOUS AND CUSTOMARY MARITAL 

DISPUTE RESOLUTION- A CASE STUDY OF ETHIOPIA 
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By Selamawit Berhanu126 

 

1.0 INTRODUCTION  

The constitution of the federal democratic republic of Ethiopia allows customary and 

religious courts to adjudicate cases related to family and personal matters(when all parties 

consent to it). While this pluralistic approach presents alternative ways of solving marital 

disputes, it brings along with it a danger to societies with low level education and low access 

to information. This is specially concerning since once someone agrees(consents) to settle 

their matter in this alternative methods the decision is binding and the person can not take 

their case to the formal court anymore..127 While article 34(5) of the constitution makes 

consent a precondition for religious and customary laws to handle cases related to family 

and personal matters the legitimacy of the consent given by people with low access to legal 

information can be put to question. In order for consent to be valid it needs to be done with 

the person having full information on the issue they are making a decision on. The 

application of religious and customary laws to resolve marital disputes, particularly when 

consenting parties lack sufficient legal information undermines the validity of the given 

consent. This article aims to critically analyze the detrimental effects of allowing customary 

and religious laws to resolve marital disputes in light of the validity of the consent. 

2.0 ACCESS TO LEGAL INFORMATION AND THE QUESTION OF CONSENT 

Article 34 of the FDRE constitution allows the adjudication of disputes relating to personal 

and family matters in accordance with religious or customary laws with the consent of the 

parties to the dispute. Allowing consenting parties to settle marital disputes through 

customary or religious laws they are well accustomed to might seem appealing. However 

customary and religious alternatives are predominantly used in the rural areas of the country, 

an area with low access to information and education. This is due to a number of reasons 

such as convenience, cost, availability and the proximity of the religious and customary 

institutions. These systems are intertwined with society the disputing parties are part of. 

The parties of the disputes are also in some cases pressured to settle their disputes using 

the alternative methods as going to the formal legal system can be seen as transgressing the 
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way of settling things with religious elders neighbors or elders of the community resolving 

and ruling over disputes within that society. The constitution seems to attempt to give 

people the right to choose which idea of justice applies to their cases. The formal legal 

system like most modern legal systems focuses on the individuals and some sort of 

punishment is imposed on the person judged to be the wrongdoer. The religious and 

customary laws on the contrary focus on reconciliation and restoring peace between 

disputants. These customary and religious laws sometimes go against the human rights 

protected by the constitution. The principles of equality the FDRE constitution and 

international laws upholds are ignored in some of these laws and gender insensitive 

customary and religious laws can still be used to resolve martial disputes as long as the 

parties consent to it.128 

 

As previously said these customary and religious laws are mostly used in rural areas. Most 

rural areas of Ethiopia have low access to information due to infrastructural and educational 

limitations. Their access to information regarding legal matters is even less. According to a 

2020 study done by Hague institute for innovation of law, only 1% of legal advice is provided 

by lawyers. Ethiopians most often receive advice on legal matters from the people around 

them like family members, friends and community elders. Using public sources such as the 

radio, television or the internet is more common than seeking personalized advice from legal 

practitioners and formal institutions.129  

The constitution makes consent a precondition for religious and customary laws to apply to 

cases of marital disputes. One of the key elements of justice is informed consent. In a 

country with low level education and access to information people that choose to settle their 

marital disputes using religious and customary laws might not fully comprehend their rights 

or the consequences of selecting one over the other. In these instances where consent isn’t 

given when having full information of what that choice will entail, clear understanding of 

the choices and assistance and availability of formal legal practitioners and some education 

on formal legal system the legitimacy of the given consent can be questioned. Many people 

might not be aware of the legal protection that comes with choosing the formal law in the 
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consent might be motivated more by ignorance than a true preference of customary and 

religious systems.  

 

 

3.0 RELIGION& CUSTOMARY LAWS, HUMAN RIGHTS AND GENDER 

INSENSITIVITY 

Most customary and religious laws reflect patriarchal set up which can disadvantage women 

seeking the link Marshall disputes. In many of these cases women are seen as subordinate 

to man which perpetuates gender inequality. The laws administered by community elders 

aiming to resolve disputes will be done in ways that align with this cultural perception of 

society towards women. While customary laws provide culturally relevant means of dispute 

resolution, they usually lead to conflicts with the human rights protected by the constitution. 

In many customary and religious laws a common theme is the laws reflecting gender 

insensitive interpretations. The patriarchal system and the view towards women leads to 

instances where upon divorce, women are not given equitable property rights and their 

economic dependency on men is reinforced. Domestic violence is mostly justified and 

normalized in most customs. The dispute resolution systems that step in are usually 

inadequate often emphasizing reconciliation rather than the protection and safety of 

women.130 This can discourage women from reporting abuse and seeking justice. According 

to a research conducted by village elders, family members indirect negotiations are the most 

often used dispute resolution mechanisms by women in Ethiopia. Women from rural areas 

with no education and with low income very often take their problems to village elders.131 

Due to limited infrastructure and education there is a great chance these women are not 

aware of the advantage the former legal system offers. It is the responsibility of the 

government to protect these women. The government must provide legal information, 

practitioners who can consult the people before they decide which routes they would like to 

take their cases. The government needs to take steps to ensure the consents given for 

adjudication of marital disputes are genuine and without coercion based on full information 
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on the choices and the possible outcomes of the court they choose. The government needs 

to make sure the human rights of citizens being violated due to their position leading them 

to make uniformed consent. 

4.0 CONCLUSION  

While the constitution allows adjudication of marital disputes by religious and customary 

laws when the party to the dispute consent to it, it poses a risk when the consent is given by 

people who lack access to information in order to make informed valid consents. This can 

lead to gender insensitive laws being applied to their cases when they aren't fully aware of 

alternative choices they have that can lead to a different outcome. The groups that are most 

vulnerable to this are rural societies with low access to education, information, formal legal 

institutions and practitioners to consult. The government has the duty to protect these 

groups and to provide better access to information and ensure the consents given are 

legitimate before they are bound based on questionable consent. The application of 

customary and religious laws in resolving martial disputes particularly when consenting 

parties lack sufficient information undermines the validity of a consent given. Having 

customary and religious courts apply laws which are closer to the people and provide the 

idea of justice a parties prefer is beneficial to the parties and the evolving Ethiopian legal 

system. However the consent of the parties needs to be genuine and well informed it should 

not be due to pressure from society, lack of access to information or access to formal legal 

institutions. The consent failing to be legitimate will be an implication of the government 

failing to protect its people and their human rights as these customary and religious laws 

can violate fundamental human rights principles. To ensure the honest and true consent of 

the people the government should work towards providing access to information and 

education in rural areas. This can be done besides the formal education, television and radio 

programs that discuss the basic rights of people in different areas of the law. Building better 

infrastructure that would improve transportation and telecommunication can help those 

societies have better exposure and reach. Legal institutions and practitioners should be 

available and form close relationship with people in those societies and educate them on 

their legal rights. These institutions should not be alien and should be well integrated like 

the religious and customary institutions are.. To sum up consent which is a prerequisite for 

adjudication of marital disputes needs to be fully informed to make it full and legitimate. 
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The people should have access to education and information to protect the fundamental 

rights of people from being  violated. 

 

 

 

 

 

 

 

 

 

 

DIGITALIZATION OF LAND RECORDS IN NIGERIA: LEGAL CHALLENGES AND 

PATHWAYS FOR REFORMS 

By Abeeb Mutalib132 

 

Abstract 

Land is a fundamental asset in Nigeria, representing not only economic wealth but also 

social identity and security. However, the management of land records remains largely 

manual, fragmented and susceptible to fraud and manipulation. In recent years, there has 

been a clarion call toward the digitalization of land records to transform lands 

administration. Yet, this digital shift comes with considerable legal and institutional 

challenges. This paper explores the historical development and current framework of land 

record management in Nigeria, examines the legal hindrances to digitalization, such as 

outdated laws, institutional setbacks and data privacy issues. The work uses a doctrinal 

methodology, considering relevant statutes, case law and secondary literature. It also draws 

comparative insights from countries like Rwanda and Georgia that have successfully 

implemented digital land systems. Using Lagos State as a case study, the paper highlights 

practical gains and persisting gaps. The study concludes that achieving an effective digital 

land governance system in Nigeria requires not just technological adaptation but 
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comprehensive legal and institutional reforms. Recommendations include amending 

relevant laws like the Land Use Act, harmonizing registration procedures across states, inter 

alia.  

 

1.0 INTRODUCTION  

Digitalization of land records refers to shifting from traditional paper-based land registration 

systems into a digital format.133 This by implication would mean that comprehensive details 

about titles and properties can be quickly accessed from a land registry website available 

online. 134  This system protects property rights, reduces conflicts over ownership and 

facilitates land transactions. Unlike the traditional paper-based land recording that is 

fraught with delays, manipulation, fraud and others, with the digital age, the need to 

modernize land administration through digital platforms is both urgent and inevitable. 

Digitalization of land records comes with transparency, efficiency and better dispute 

resolution mechanisms. 

2.0 OVERVIEW OF LAND RECORD MANAGEMENT IN NIGERIA 

Historically, land administration in Nigeria has been largely governed by customary laws, 

which varied by ethnic groups and regions. The lands were usually used for housing, 

agricultural purposes and other cultural uses.135 Land allocation to non-indegenous people 

was limited. However, there was a shift as a result of the oil boom economy in the 1970s. 

This gave rise to demand of white collar jobs which necessitated travelling and of course, 

shelters for job seekers.136 Housings and accommodation were made available but at a very 

exorbitant rates. Sales of land were also prevalent but lacked regulatory instruments. Land 

could be sold at any desired amounts and even, illegal ejection and eviction on properties 

were common.137 
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Thus, the Land Use Act 1978138 was enacted to standardize land ownership and control. The 

Act vests all land in each state in the hands of the Governor for public use and 

development.139 Despite its intention, failure to keep pace with modern trends raises an issue 

for concerns in the Nigerian land administration system. While a few states like Lagos have 

introduced digital systems for land registration and records, most land records in Nigeria 

are still paper-based. Issues of forgery, duplication of titles, land grabbing and cumbersome 

registration processes persist.140 

3.0 LEGAL FRAMEWORK FOR DIGITAL LAND REGISTRATION IN NIGERIA 

The issue of real property registration and recording constitute an important point of legal 

discourse in the country. The Constitution,141 the Land Use Act 1978, the Evidence Act 2011, 

Stamp Duty Act, and as well states laws are usually referenced. 

I. The Constitution of the Federal Republic of Nigeria 1999 

The Constitution is said to be the fons origo of all laws in the federation.142 It breathes life 

into others and it is the supreme law of the land to which if any law is inconsistent with, will 

be declared null and void.143 Pursuant to Section 43 of the Constitution, it provides for the 

right to own immovable properties anywhere in the federation. Importantly, the concept of 

property ownership entails the right to safeguard and protect one's interest in a property, 

and this right can be sustained through digital registration of such property. 

II. The Land Use Act (LUA) 1978  

The LUA is the principal legislation regulating land ownership and administration in 

Nigeria. The Act stipulates that all lands are held in trust by the government, with 

individuals and entities granted rights of occupancy.144 However, this law does not address 

digital or electronic records, making it outdated in the context of digitalization efforts.145 

III. Evidence Act 2011 
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142 CFRN 1999, s1(1) 
143 Ibid  s1(3) 
144 The Land Use Act (LUA) 1978, S.1, S.5 
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The Evidence Act (EA) 2011 regulates the admissibility, relevance and other processes 

relating to the use of evidences in a legal proceeding.146 Under the Act, the admissibility of 

computer-generated evidence is primarily governed by Section 84. S.84(1) specifically states 

that any statement contained in a document produced by a computer is admissible in 

evidence, provided that certain requirements are met. 147  This modernization effort is 

necessary in providing a solid foundation for the legal acceptance of digital land records as 

evidence to facilitate land transactions and reduce disputes over lands. 

IV. The Lagos State Lands Registration Law, 2015 

This law aims to create a balanced platform for land title registration within Lagos State. It 

consolidates previous laws on land registration and introduces digital solutions in land 

administration. Online searches and data verification are allowed upon the submission of an 

application and payment of fees.148 This development thus, eliminates needs for physical 

visits to registry offices and reduces congestion while allowing multiple users to access the 

system simultaneously.149  

In November 2023, the Lagos State Lands Bureau launched the 'Aumentum' solution to 

digitize and automate land record management, this, to enable more transparent and 

efficient property registration.150 Again, an electronic Geographic Information System (e-

GIS) portal to digitize land data access and streamline property transactions was also 

launched. The platform replaces manual paperwork and allows users to verify, and apply for 

varied land titles remotely.151 Therefore, other states that have not joined same can tap from 

this innovation by updating their land registration laws.152 

3.1 OPPORTUNITIES PRESENTED BY DIGITALIZING LAND RECORDS 

Digitalizing land records in Nigeria presents numerous opportunities for improvement with 

a wide range benefits, including but not limited to, public access to information relating to 
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land, reducing opportunities for corruption, time saving, data accuracy, transparency and 

accountability. 

a. Public access to information 

Without doubt, digitalization of land records in Nigeria, provide among other things, 

information relating to title, legal owner of a land, and previous ownership changes. It aids 

in verifying real property titles by confirming a vendor's asserted ownership. It encompasses 

all processes that could identify any defects in the property in question.153 

In Njimogu v. Okpe (2022),154 both parties claimed ownership of a property, but neither could 

provide sufficient evidence. The Court dismissed both claims for a lack of proof. This case 

illustrates how digital property records could have cleared ambiguities quickly.155   

b. Time-Saving Benefits 

Traditional land registration is a lengthy process that can be streamlined with digital 

registration. In States, where land registration is fully digitized, the process takes short 

periods. However, in other states that still rely on a mix of manual and digital methods can 

take several months.156 The manual registration involves rigorous processes, including form 

submission, payment of unnecessary fees, inspections, and endorsements by officials like 

the Governor and Deed Registrar.157 This extensive procedure often leads to delays and with 

risks of missing documents and data mismatches. 

The case of Ariori & Ors. V. Muraino B.O. Elemo & Ors158., filed in 1960 in the Lagos State 

High Court, over a land dispute. The trial judge delivered judgment after fifteen months. At 

the close of the case, the plaintiffs appealed to the Federal Court of Appeal, raising concerns 

about the inordinate delay in judgment delivery. The appellate courts found that the delay 

compromised the trial judge's ability to properly assess evidence and witness credibility.159 

c. Efficiency and Cost Reduction 
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As captured earlier, digital records streamline processes, reduce human errors and minimize 

rigorous processes. This efficiency is especially important in urban centers with high 

volumes of land transactions. 

3.2 LEGAL CHALLENGES TO DIGITALIZATION OF LAND RECORDS IN 

NIGERIA 

i. Outdated Regulatory Frameworks 

The Land Use Act and related land registry laws were not designed with digital systems in 

mind. They lack provisions that recognize or regulate digital documents, electronic 

signatures, or online land transactions, leaving legal uncertainties around the validity and 

enforceability of digital records.160 

ii. Data Privacy and Protection 

The collection and storage of personal and proprietary land information raise significant 

data protection concerns. Though Nigeria enacted the Data Protection Act in 2023, many 

land registries lack the capacity or protocols to ensure compliance with data privacy 

requirements. The risk of cybercrime, hacking, and unauthorized access further raises a 

serious legal challenge, particularly given the sensitivity of land ownership data.161 

iii. Institutional Barriers 

Land registries are often underfunded, understaffed and lacking in technological capacity. 

Corruption and vested interests also pose obstacles to digital reform, as manual processes 

create room for illicit transactions. 

4.0 COMPARATIVE INSIGHTS: LESSONS FROM OTHER JURISDICTIONS 

Digitization of land registration through blockchain technology is fast becoming one of the 

most reliable ways of securing land and landed property.162 With same in Nigeria, it would 

allow efficient use and storage of land data and overall, enhancing land administration. In 

2016, Georgia became the first country to adopt blockchain for recording land transactions. 

Since then, nations like Dubai, India, Sweden, the UK and the USA have followed suit to 

enhance the security and transparency of land registration.163 Rwanda also, as an example 
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has advanced in digitizing land records with its Land Tenure Regularization Program, 

reducing disputes and increasing tenure security. 164  These examples demonstrate that 

strong political will with legal clarity, and institutional support can bring about effective 

reforms.165 

5.0 CONCLUSION 

Digitalizing land records in Nigeria presents an opportunity to modernize land 

administration, boost economic development and promote social equity. However, to realize 

these benefits, Nigeria must address the legal and institutional challenges currently 

impeding reform. Through targeted legislative updates, institutional strengthening and 

inclusive policymaking, Nigeria can build a transparent, efficient and secure land tenure 

system fit for the digital age. The following recommendations are thereby provided, to: 

 Amend the Land Use Act and related registry laws to accommodate digital processes, 

electronic records and e-signatures; 

 Develop a harmonized national framework for digital land registration that respects 

state autonomy; 

 Invest in capacity-building for land registry personnel and provide technical 

infrastructure; 

 Strengthen compliance with the Nigeria Data Protection Act (2023) in all land 

digitization efforts; 

 Engage communities and stakeholders to build trust, awareness and participation in 

the reform process. 
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THE LIMITS OF MUSIC COPYRIGHT: LESSONS FROM RECENT US COURT 

DECISIONS 

By Ajanaku Doctor Ayomide 

Abstract  

The American judiciary has played a pivotal role in delineating the scope of protection 

available under music copyright. In recent years, courts have increasingly recognised the 

need to limit copyright to genuine expressions of creativity, ensuring that fundamental 

musical elements remain within the public domain. This paper examines key decisions, 

including Williams v. Gaye and Ed Sheeran v Structured Asset Sales, which reflect a judicial 

shift towards safeguarding the commons of musical ideas. It argues that this recalibration is 

crucial for sustaining innovation and artistic freedom in the contemporary music industry. 

By analysing the evolution of legal doctrine and its broader policy implications, this paper 

outlines the trajectory of maintaining a balanced copyright system in the United States and 

how other jurisdictions can be influenced by this trajectory  

 

Keywords: Music copyright, idea-expression dichotomy, public domain, US courts, Ed 

Sheeran v Structured Asset Sales, Williams v. Gaye 

 

1.0 INTRODUCTION  

“If that happens, I’m done, I’m stopping,”166 said Ed Sheeran, threatening to quit music if he 

had lost that case, during his headline-making copyright trial over his hit song ‘Thinking 

Out Loud’. He wasn’t just venting frustration, he was voicing a deeper concern felt by many 

artists today: ‘Can you really be sued for using common musical elements?’ 

That trial, filed by the heirs of Ed Townsend (co-writer of Marvin Gaye’s Let’s Get It On), 

ended with a decisive win for Sheeran. But more importantly, it laid a precedent that’s 

already shaping how courts view copyright claims in music [in the United States and soon 

to influence other jurisdictions]. In the past few months, two major rulings have reinforced 

the same principles. Both Mariah Carey and Dua Lipa successfully defended their smash 
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hits’All I Want for Christmas Is You’ 167  and ‘Levitating’against copyright infringement 

claims. And in both cases, courts took a firm stance: basic musical ideas like chord 

progressions, rhythm patterns, simple hooks, and thematic words are not protected by 

copyright. In Carey’s case, the judge dismissed the lawsuit entirely, stating that the so-called 

similarities were merely a “jumble” of familiar Christmas tropes “mistletoe,” “Santa Claus,” 

predictable phrases, and scattered pitches that appear in countless holiday songs. 

Lipa’s defense, on the other hand, was bolstered by Sheeran’s 2024 case, where the U.S. 

Second Circuit held that “basic musical building blocks like notes, rhythms, and chords are 

generally not copyrightable.”168 That precedent became key in dismantling claims brought 

against Levitating for allegedly copying two disco-era tracks from the late ’70s and early ’80s. 

As more artists face lawsuits over musical elements that are widely used and creatively 

unavoidable, courts seem increasingly willing to draw a clear line between genuine copying 

and coincidental similarity. 

In this paper, I break down that trend explaining how judges are reaffirming the boundaries 

of music copyright, why some elements will always remain in the public domain, and what 

this shift means for music generally.  

2.0 UNDERSTANDING COPYRIGHT IN MUSIC 

Copyright law in the United States protects "original works of authorship fixed in a tangible 

medium of expression".169 However, it does not protect ideas, techniques, or the essential 

“building blocks” everyone uses especially critical in music, where creativity often relies on 

shared traditions like scales, rhythms, and harmonies. So what exactly does copyright 

protect in music? To answer that, we need to start with a basic but powerful concept in 

copyright law: ‘the idea-expression dichotomy’- ideas themselves aren’t protectable only the 

original expression of those ideas is. 

In music, this means no one can own a G major chord, a 4/4 rhythm, or the word “love.” But 

the unique way an artist assembles chords, rhythms, and lyrics into a song can be protected 

if it shows enough originality. Think of it like language: no one owns the word "love," but a 

distinctive poem about love can be protected. 

                                                                 
167 Gil Kaufman, ‘Mariah Carey Copyright Lawsuit Over “All I Want For Christmas Is You” Dismissed’ Billboard (3 

November 2023) https://www.billboard.com/pro/mariah-carey-all-i-want-for-christmas-lawsuit-dismissed-2/ 

accessed 16 April 2025 
168 Skidmore (Trustee for Randy Craig Wolfe) v Led Zeppelin, 952 F.3d 1051, 1075–76 (9th Cir, 2020) 
169 Copyright Act of 1976, 17 USC § 102(a) (1976). 
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What’s Protectable and What’s Not? 

Let’s break it down: 

Protectable Elements (if original): 

i. A distinct melody crafted in a unique sequence 

ii. Lyrics that express emotions, narratives, or imagery in an original way 

iii. The arrangement or production decisions that give a song its unique structure or texture 

iv. Unique combinations of instruments, vocal stylings, and progressions 

Unprotectable Elements (common to most music): 

Chord progressions (I–V–vi–IV, anyone? It’s the backbone of countless pop songs) 

v. Scales and modes (major, minor, pentatonic, etc.) 

vi. Basic rhythms and meters (like 4/4 or syncopated drum patterns) 

vii. Short phrases or hooks that are generic or widely used (“I love you,” “let’s dance,” 

etc.) 

viii. Themes or tropes common to a genre (e.g., heartbreak in country, partying in hip-hop, 

or snow in Christmas music) 

Courts increasingly recognize that basic elements belong to the public domain, they're the 

shared "grammar" of music. So, when a lawsuit alleges copying simply because two songs 

both have a descending scale or the word "love" in the chorus, courts are skeptical. These 

are treated as coincidental similarities or public domain material not evidence of copyright 

infringement. 

3.0 THE LEGAL STANDARD: ORIGINALITY AND SUBSTANTIAL 

SIMILARITY 

To prove copyright infringement, two major elements must be established: 

 Originality: The work must be independently created and show at least a minimal 

degree of creativity.170 So, the bar isn’t “never-before-seen genius” it’s more like, “Did you 

make this, and did you inject some creative choices into it?” That's why things like facts, the 

alphabet, or basic musical scales aren't protected they lack creative originality. 

 Substantial Similarity: There must be a substantial similarity in protected expression 

between the two works. 

Courts often use a two-part test: 
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 Extrinsic test: Objective analysis comparing elements like melody, lyrics, structure. 

 Intrinsic test: Subjective impression whether an ordinary listener thinks the two 

works are substantially similar. 

However, only protectable elements count. Even if two songs “feel” alike, if they share only 

generic ingredients (like a common chord progression or phrase), that’s not legally 

significant. Additionally, courts often consider whether the alleged infringer had access to 

the original work. Without proof of access, even strong similarity may not suffice unless the 

similarity is so overwhelming that independent creation seems impossible.171  

In Sheeran’s trial, plaintiffs pointed to similar chords and groove, but the court rejected the 

argument, noting that these were standard musical tropes. The real question courts ask is: 

Did the defendant copy something only the plaintiff could’ve created? If not, there’s no 

infringement. 

4.0 KEY CASES REINFORCING THESE LIMITS 

Recent years have seen several high-profile rulings reshape the landscape of music 

copyright. Here’s a closer look at two pivotal cases that illustrate the evolution and this 

current trend: 

a. Williams v. Gaye: The "Blurred Lines" Case 

In one of the most controversial rulings, the family of Marvin Gaye sued Pharrell Williams 

and Robin Thicke, alleging that Blurred Lines copied the "feel" of Got to Give It Up. At trial, 

the jury examined specific elements—signature phrases, hooks, basslines, harmonic 

structures and ruled in favor of Gaye’s family, awarding $7.4 million (later reduced). Critics 

argued this verdict blurred (pun intended) the crucial line between copying a style and 

copying a specific expression. Judge Jacqueline Nguyen dissented, warning the ruling 

"strikes a devastating blow to future musicians and composers."172 Rather than finding that 

specific protectable elements were copied, the jury seemed to penalize Williams and Thicke 

for emulating a general vibe, a problematic precedent. 

b. Ed Sheeran’s “Thinking Out Loud” v. “Let’s Get It On” 

                                                                 
171 Plateau Publishing & Anor v Adophy (1986) 4 NWLR (Pt 34) 205, 615–16 
172  Wikipedia, ‘Pharrell Williams v. Bridgeport Music’ (Wikipedia, 17 April 2025) 
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In 2023, Ed Sheeran was taken to trial by the heirs of Ed Townsend (co-writer of Let’s Get 

It On) over allegations that his ballad Thinking Out Loud copied key elements of Marvin 

Gaye’s hit. The plaintiffs focused on similar chord progressions and rhythmic patterns. 

Sheeran vigorously defended his work, even bringing a guitar to court to demonstrate how 

the chords were common and widely used. Lawrence Ferrara, an expert musicologist, 

provided a contradictory report on behalf of Sheeran, stating that the songs do not share any 

significant structural, harmonic, rhythmic, melodic, or lyrical similarities. And that any 

similarities between the two songs represented an expression that was common prior to the 

creation of Let’s Get It On, listing over 30 songs using the same chord progression, all 

written prior to ‘Let’s Get It On’. Sheeran’s argument was therefore that the songs are not 

substantially similar because the similar elements are commonplace and therefore not 

protected by copyright. 173 

The jury agreed, delivering a verdict in Sheeran’s favor, finding no substantial similarity. . 

They found that Sheeran’s Thinking Out Loud had been created independently and 

therefore did not infringe the copyright of Let’s Get It On. And as such, the suit failed as 

Independent Creation is a complete defence of copyright infringement  

The court reaffirmed that chord progressions, even when forming the harmonic backbone 

of a song, are not protectable on their own. The victory solidified the turning point already 

laid in the ‘Dark Horse’ case, signaling courts’ growing reluctance to allow copyright claims 

based on shared musical tropes rather than distinctive expression. 

Taken together, these two cases reveal a broader judicial trend: a move away from protecting 

musical “vibes” and toward reaffirming traditional copyright boundaries. Courts are 

recognizing that music by its very nature recycles, remixes, and revisits common elements. 

Protecting those elements would stifle creativity, not foster it. As noted by Pharell Williams, 

‘If we lose our freedom to be inspired, we’re going to look up one day and the entertainment 

industry as we know it will be frozen in litigation’. Hence, copyright must strike the right 

balance between protecting against copying and allowing creators to build upon and take 

inspiration from previous works. 
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4.1 THE EMERGING TREND: A RETURN TO COMMON SENSE 

The judicial system is clearly moving toward a more balanced view of music copyright. After 

the turbulence of cases like Blurred Lines, courts are showing a renewed commitment to 

protecting original creative expression without stifling creativity through overreach. 

Three key points are emerging: 

 Common musical elements remain in the public domain: Chord progressions, basic 

rhythms, common phrases, and genre tropes are free for all to use. 

 Originality matters more than similarity: Courts demand proof that an artist copied 

something unique and protectable not just that two songs feel alike. 

 Independent creation is a strong defense: Demonstrating that a work was created 

independently, without copying, can defeat even strong claims of similarity. 

This emerging judicial philosophy supports creativity rather than constraining it. Musicians 

can continue building on familiar traditions without fear of endless litigation over shared 

musical language. 

4.2 THE FUTURE OF MUSIC COPYRIGHT 

As courts continue to reinforce the boundary between protected originality and the public 

domain, the question naturally arises: what comes next? Will this trend hold? Or will new 

complexities especially from digital innovation reignite the debate? 

If recent decisions are any guide, the judicial appetite for expansive music copyright claims 

is cooling. U.S Courts are increasingly unwilling to grant monopolies over musical “building 

blocks” that belong to the public domain. This trajectory reflects a deeper shift one that 

recognizes how dangerous it can be to overprotect creativity, particularly in a medium as 

inherently collaborative and derivative as music. 

 

5.0 CONCLUSION 

At its heart, this legal trend toward reinforcing the uncopyrightability of basic musical 

elements reflects a simple but powerful truth: not everything in music can or should be 

owned. Creativity relies on a shared musical language scales, rhythms, progressions, phrases 

that countless artists use to tell their own stories in their own voices. 
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By drawing clearer boundaries between protectable expression and the universal grammar 

of music, courts are helping safeguard that shared inheritance. This isn’t a loss for originality, 

it’s a win for the ecosystem that makes originality possible in the first place. 

In reaffirming that not all similarities amount to infringement, the legal system is stepping 

up to preserve the commons a space where influence, homage, and iteration can coexist 

without legal peril. The future of music law lies in balance: protecting true creativity while 

ensuring that no artist can lock away the raw ingredients of sound. That’s not just good law, 

it is a good music. 

 

 

 

 

LEVERAGING TECHNOLOGY TO COMBAT INSECURITY IN NIGERIA: A LEGAL 

PERSPECTIVE 

By Esther Adeyemi 

 

Abstract 

In recent years, insecurity in Nigeria has evolved from isolated violent attacks to large-scale, 

tech-enabled crimes that threaten national stability. From banditry in the Northwest to 

cyber-enabled kidnapping rings in urban centers. The failure of traditional methods in 

combating insecurity in Nigeria is evident. This article examines the intersection of 

technology and security in Nigeria, evaluates the existing legal frameworks, identifies 

challenges, highlights international practices, and proposes recommendations for 

harmonizing technological innovations with the rule of law. 

Keywords: Insecurity, Crime, Technology, Artificial Intelligence, Law. 

 

1.0 INTRODUCTION  

In recent decades, Nigeria has witnessed an alarming rise in multifaceted insecurity 

challenges. Such as terrorism, spearheaded by groups like Boko Haram and ISWAP, which 

continues to ravage the North-East, and kidnapping for ransom has spread like wildfire 

across the North-West and Southern regions. Banditry, communal clashes, and armed 
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robbery, plague vast rural areas. Also, cybercrime, locally dubbed “Yahoo Yahoo”, has 

gained notoriety both domestically and internationally.  

According to the Global Terrorism Index (2024), Nigeria remains among the top 10 countries 

most impacted by terrorism. Reports from SBM Intelligence indicate over 3,600 people were 

kidnapped across Nigeria in 2023 alone.174 These grim statistics underscore the dire reality 

that insecurity threatens Nigeria’s territorial integrity, economic viability, and social 

cohesion.  

Traditional security measures, like the deployment of soldiers, sensitization of the public to 

be security-conscious, and other measures, although critical, have yielded limited success. 

For instance, the deployment of soldiers in the Northeast to combat the Boko Haram 

insurgency has not led to the desired outcomes, as the group continues to launch deadly 

attacks on civilians and security personnel. The infamous abduction of the Chibok girls in 

2014 and the more recent attack on a school in Kankara, Kastina state, are stark reminders 

of the failure of traditional security methods. 

In contrast, many countries around the world, have turned to technology to tackle insecurity. 

For example, in South Africa, the city of Cape Town has implemented a network of CCTV 

cameras and license plate recognition systems to monitor and prevent crime. In Rwanda, 

the government has launched a digital platform to report and track crime, allowing citizens 

to contribute to security efforts. Western countries have also leveraged technology to 

enhance security. In the United States, cities like New York and Chicago have implemented 

advanced surveillance systems including facial recognition technology, to identify and track 

potential threats. In the United Kingdom, the government has invested heavily in digital 

surveillance and data analytics to combat terrorism and other serious crimes. 

These examples illustrate the growing recognition of technology's potential to match the 

evolving sophistication of these threats. 

2.0 TECHNOLOGICAL INNOVATIONS ADDRESSING INSECURITY  

Against this backdrop of unmet security needs, technology has emerged as a vital frontier 

where innovative tools can augment human effort, improve intelligence gathering, and 
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create strategic deterrents.  These interventions take many forms and can be grouped as part 

of a holistic modernization of Nigeria’s security architecture. Importantly, such technologies 

are most effective when integrated with each other rather than deployed alone. 

One key area is surveillance and situational awareness. High-resolution CCTV networks, 

satellite monitoring, unmanned aerial vehicles (UAVs, or drones) and other remote sensors 

can vastly expand the “eyes on the ground” available to security forces.  In practice, a 

citywide CCTV grid similar to Britain’s well-known public camera system allows law 

enforcement to monitor public spaces and rapidly identify criminal activity. Although exact 

figures vary, reports suggest the UK deploys millions of cameras nationwide, aiding 

investigations and deterring crime.175Nigeria has begun experimenting with such systems in 

metropolitan areas; for example, the Lagos State government has installed hundreds of 

cameras at key junctions.176 Likewise, drones offer promise in rural and border zones.177  

Satellite imagery and geospatial tools also allow authorities to detect patterns like mass 

movements of armed groups or identify illicit cultivation (such as marijuana or illicit cocaine 

plantations) in forested areas.  By linking these platforms to central command-and-control 

centers, Nigeria can build a real-time security picture that would be impossible through 

boots on the ground alone. 

Another pillar is biometric and data-driven identity systems.  Accurately identifying 

criminals or suspicious persons is notoriously difficult in Nigeria’s fluid population.  To 

counter this, a robust national ID framework can ensure that individuals are known to the 

state.  Nigeria has long had a National Identity Management Commission (NIMC) issuing 

identification numbers, and more recently the government has been integrating various 

government databases.178  Lessons from countries with better experience are instructive 

here. For instance, India’s Aadhaar system has created a 12-digit biometric identity for over 

1.3 billion residents, this ID's uniquely linked to services ranging from banking to mobile 
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phone registration. 179  In security terms, Aadhaar’s authentication infrastructure allows 

agencies to verify an individual’s identity against the national database nearly instantly.  In 

practice, law enforcement in India can use biometric fingerprint or iris scanners on 

smartphones to check a person’s identity against Aadhaar, deterring identity fraud and 

aiding criminal investigations. Nigeria can adapt this model by further leveraging its own 

NIN (National Identification Number) system.  For example, connecting crime records and 

watch lists to biometric ID databases means that even nomadic or undocumented suspects 

could be identified on the spot.  Of course, such linkage raises privacy considerations, but 

the core idea is powerful if police can instantly confirm that a detained suspect’s fingerprint 

matches a known felon in the system, then weak evidentiary cases and mistaken releases 

can be reduced. 

Furthermore, terrorist groups and criminal gangs increasingly use encrypted messaging 

apps and social media for planning.  Nigeria’s security agencies have begun deploying 

signals intelligence (SIGINT) tools to intercept communications, but the field is evolving. 

Advanced software can be applied to data analytics and artificial intelligence to sift through 

large volumes of communications or social media posts.  For example, a machine-learning 

system might flag keywords or patterns indicating a planned raid or rally.  In addition, digital 

forensics can crack phones or memory cards recovered from suspects, turning snippets of 

data into actionable leads. Financial networks, critical energy grids, and even election 

machinery have all been targets of cyber threats; therefore, developing strong cybersecurity 

capabilities, both defensive measures (like firewalls and intrusion detection) and offensive 

capacities (the ability to disrupt criminal botnets), is now part of national security.  Estonia, 

a global leader in e-governance, has taught the world how to build resilience after a series of 

cyber-attacks in 2007: it enshrined secure digital IDs and mandatory incident reporting into 

law. 180  Nigeria has enacted cybercrime legislation and is building a CERT (Computer 

Emergency Response Team) to coordinate responses to cyber incidents.181 By integrating 

cyber defenses with other security work (like, using financial transaction monitoring to track 
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criminal financing), technology creates an interconnected net that catches bad actors who 

might slip past traditional patrols. 

Furthermore, the use of Artificial Intelligence and Predictive Policing Artificial Intelligence 

(AI) applications in predictive policing can identify crime hotspots, forecast criminal 

activities, and optimize resource deployment. AI tools analyzing vast datasets can detect 

patterns invisible to human analysis, thereby pre-empting security breaches. For instance, 

predictive policing is transforming law enforcement worldwide by leveraging data analytics 

to forecast criminal activities.182 Below are some examples of the benefits and challenges of 

utilizing predictive policing as experienced by different countries. In the United States, in 

cities like Los Angeles, predictive policing has led to a 12% reduction in property crimes. 

The Angeles Police Department's (LAPD) use of PredPol software has helped allocate 

resources more efficiently, resulting in a notable decrease in burglaries and vehicle 

thefts. 183 The Tokyo Metropolitan Police in Japan implemented predictive policing to 

address rising cybercrimes, leading to a 15% reduction in reported cyber incidents. The 

system's ability to predict and prevent cybercrimes proved highly effective 184  However, 

criticisms over algorithmic bias and racial profiling have necessitated reevaluation of such 

programs. 

 

Importantly, these technologies should not be viewed in isolation but as synergistic.  For 

example, a CCTV system may identify a fleeing suspect, who’s biometric ID then 

automatically flags a criminal record, triggering an alert that mobilizes a drone or drone-like 

response.  Or, intelligence from signal intercepts may direct satellites to monitor a hideout.  

By weaving these tools together with analytics, biometrics, drones, and cameras, Nigeria can 

create a 21st-century security apparatus where information flows quickly between field 

officers and decision-makers. This shift requires significant investment in infrastructure 

and training, but the upside is that a relatively small team equipped with the right tools can 

achieve surveillance coverage and investigative depth far beyond what large but 

disconnected forces could accomplish. 
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3.0 LEGAL AND REGULATORY CONSIDERATION  

The advent of technology has brought about a paradigm shift in our approach to security. 

From surveillance systems to artificial intelligence-powered analytics, technology has 

proven to be a potent tool in the fight against insecurity. However, as we harness the power 

of technology to tackle security threats, it is imperative that we do so within the bounds of 

the law. 

One of the key legal considerations in leveraging technology for security purposes is the 

regulatory framework governing its use. In Nigeria, surrounding surveillance, data 

protection, and cybersecurity are still evolving to keep pace with rapid technological 

advancements. For instance, the use of facial recognition technology in public spaces raises 

concerns about privacy and data protection. 185 The American case of Katz v. United 

States186underscores that surveillance activities without appropriate judicial authorization 

violate constitutional rights. Similarly, the deployment of drones for surveillance purposes 

raises questions about airspace regulations and liability in the event of accidents. 

Another critical legal issue is the handling and admissibility of digital evidence in 

investigations and prosecutions. As technology advances, digital evidence is becoming 

increasingly important in criminal investigations. However, the integrity and authenticity of 

digital evidence can be easily compromised which can have serious implications on the 

integrity of the investigation and the prosecution. The use of technology in security 

operations also raises questions about liability and accountability, for instance, if an 

autonomous security system like artificial intelligence, drones malfunctions and causes 

harm to innocent individuals, who bears the liability? The manufacturer, the operator, or 

the system itself? These are complex questions that require careful consideration of legal 

principles and regulatory frameworks. While these technologies have the potential to 

revolutionize security, they also raise complex legal questions about their use and regulation.  

The existing laws in Nigeria aimed at tackling insecurity, starting from the Constitution of 

the Federal Republic of Nigeria, 1999 (as amended), which serves as the foundation for all 

security-related interventions. Section 14(2) (b)187 provides that “the security and welfare of 

                                                                 
185  R (Bridges) v Chief Constable of South Wales Police [2020]EWCA Civ 1058, shows the necessity of balancing 

surveillance with privacy rights. 

186 389, U.S. 347 (1967) 

187 The 1999 Constitution of the Federal Republic of Nigeria ( as amended) 
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the people shall be the primary purpose of government.” Similarly, Section 45 188permits 

restrictions on certain rights in the interest of national security, public safety, or public order, 

enabling lawful surveillance and restrictions in times of insecurity. Section 37 189 of 

guarantees and protects the privacy of citizens in their homes, correspondence, telephone 

conversations, and telegraphic communications. However section 45 provides for the 

interception of communication. 

Other laws in Nigeria enable the use of technology to address insecurity these include the 

Cybercrimes (Prohibition and Prevention, Etc.) Act, 2024, Nigeria Data Protection Act, 2023 

Terrorism (Prevention and Prohibition) Act, 2022, The Economic and Financial Crimes 

Commission (Establishment, etc.) Act, 2004, The Money Laundering (Prevention and 

Prohibition) Act, 2022, and The Nigerian Communications Communication Act, 2003. 

However, a critical examination reveals that these laws do not expressly provide for the high 

use of technology tools like CCTV, block chain, AI, robots, and drones in security operations. 

Moreover, these laws lack specific provisions protecting citizens' rights and freedoms when 

these tech tools are used. This legislative gap raises concerns about potential abuses of 

power, infringement on individual privacy rights, and lack of accountability for technology-

related errors. 

The increasing deployment of emerging technologies in security operations necessitates a 

review of the existing legal framework. Nigeria's laws must be updated to address the 

integration of these technologies, ensuring that individual rights are safeguarded while 

leveraging technology to enhance security. A nuanced approach is required to balance 

security needs with individual freedoms. This can be achieved by enacting laws that 

specifically regulate the use of emerging technologies in security operations, provide 

guidelines for data protection and privacy, and establish clear liability and accountability 

frameworks. 

Ultimately, the effective use of technology in security operations requires a robust legal 

framework that protects citizens' rights while promoting national security. By updating its 

laws, Nigeria can harness the benefits of emerging technologies while ensuring that 

individual freedoms are respected. As supported by the Latin maxim ‘salus populi suprema 
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lex esto’, the welfare of the people shall be the supreme law these legal frameworks affirm 

the state’s authority to adopt technological measures in securing lives and property, 

provided such measures are reasonable, necessary, and proportionate to the threat posed. 

4.0 CONCLUSION  

Technological innovation holds immense potential for addressing Nigeria’s multifaceted 

security challenges, technology must not become a substitute for the rule of law or a 

justification for rights violations. An equilibrium must be struck where technological 

adoption enhances security while safeguarding constitutional liberties. International 

experiences demonstrate that technology, when embedded in a robust legal and ethical 

framework, can significantly strengthen security governance.  
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STREAMLINING FINANCIAL OVERSIGHT OR STIFLING GROWTH OF 

GOVERNMENT-AIDED INSTITUTIONS? A LEGAL DISCOURSE ON UGANDA’S 

MINISTRY OF EDUCATION AND SPORTS’ MOVE ON THE PROPOSED 

MANDATORY COLLECTION OF SCHOOL FEES THROUGH URA. 

 

By Nirwoth Collete 

 

INTRODUCTION  

The Ugandan Ministry of Education and Sports in its new draft policy on universal Primary 

Education (UPE) and Universal Secondary Education (USE) under the National Planning 

Authority (NPA)190 which issues papers on Uganda’s education reforms, has proposed to 

transfer the responsibility of collecting school fees in public and government-aided schools 

to the Uganda Revenue Authority (URA), the body responsible for collecting revenues, 

generating a wave of concerns from parents, school administrators and education experts. 

This policy once effected is expected to affect over 12,595 government-owned primary 

schools and 1,444 secondary schools countrywide191.  For context, it should be noted that 

USE and UPE schools are free of charge, except for additional minimal charges and fees 

such as development funds that are paid by parents which the Ministry of Education and 

Sports now seeks to control through the URA and remit the same to the consolidated fund 

and once approved, school fees will be considered non-tax revenues paid using a Payment 

Reference Number (PRN).  This move is a multifaceted issue and, if not treated with the 

utmost care, may harm public schools, which are already struggling due to insufficient 

government funding amidst the declining quality of education in such schools. This not only 

                                                                 
190 The 2023 Education policy Review Commission 
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appears confusing but contradictory too, as the government claims education in such 

schools is free, and one is left to wonder what fees the government intends to actually collect. 

THE LEGAL FRAMEWORK  

Uganda’s Education (Pre-Primary, Primary and Post-Primary) Act192 defines a government-

aided school as a school not founded by the government but receives statutory grants in the 

form of aid from the Government and is jointly managed by the foundation body and 

government. This simply means that the schools that fall under this category are established 

by organizations or individuals other than the government and only receive financial support 

in the form of statutory grants, which include annual recurrent and capital grants, and their 

management is shared between the foundation body and the government. The concept of 

centralized fee collection is, however, not new in Uganda’s education system, as the same 

was introduced in 2019 to public universities following fee misuse and underreporting. This 

move, though well intended, violates a few aspects of the education spectrum, with 

proponents arguing that this will streamline financial oversight and enhance transparency, 

thereby aligning with the country’s vision of 2040 of improving access to affordable quality 

education. 

The principle of academic independence that these schools have long enjoyed maybe 

violated and such a move may be considered ultra vires, especially in circumstances where 

there is no clear statutory backing yet. This move may also cripple public schools, especially 

in emergency situations requiring urgent financial assistance, since schools will be at the 

mercy of a government system that may not understand their unique needs. There are also 

concerns about delays and bureaucratic hurdles, especially in disbursing funds for teachers’ 

salaries and other school projects, which may negatively impact operations in such schools. 

Thus, in a situation where a school raises more finances than initially budgeted for, the 

surplus funds might not be returned to the school. However, if managed well, the URA 

centralized system may improve financial oversight thereby reducing potential misuse of 

funds as seen in Uganda’s public universities and institutions where the URA had previously 

collected tuition. 

The Revenue body’s system can also help curb corruption and ensure that the funds reach 

the intended beneficiaries, as seen in the higher institution experiences where there has 
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been an increase in fee collection and a reduction in under-the-table negotiations. 

Centralized collection can lead to greater improved transparency and accountability in how 

school fees are collected and spent if properly handled. 

Historically, Milton Obote 1 as part of his move to the West and the introduction of his 

Common Man’s Charter, had many key sectors nationalized like banking and industries193 

including some religious-founded schools that had enjoyed immense autonomy over their 

operations. However, when President Idi Amin Dada took over in 1971, as part of his 

populist-leaning tendencies, the once-nationalized schools were returned to their 

foundation bodies under a Memorandum of Understanding (MOU) 194  which clearly 

stipulated the rights and obligations of both parties therein including but not limited to 

providing grants on the part of the government, appointing and posting teachers to such 

schools and remunerating them. All these constitute only 50 per cent of the staffing 

requirements, and the rest are recruited and remunerated locally by the Board of Governors 

of these schools, with such appointments being in consultation with the foundation bodies 

that nominate competent candidates for appointment by the permanent secretary to the 

Ministry of Education and Sports. 

One notable obligation under the said Memorandum of Understanding that the government 

has fallen short of is providing grants which parents continue to shoulder in the form of 

educational and infrastructural requirements of such schools.  How, then, can the revenue 

of such schools be remitted to the consolidated fund? It is worthy to note that these schools 

operate in a timely manner as opposed to the government’s quarterly basis fund releases that 

may not coincide with the school terms and their associated termly expenses and activities. 

                                                                 
193 A. Milton Obote, The Common Man’s Charter Entebbe 1970, sec. 21, p.6. 
194 MOU between the Ugandan Government and the Nationalized schools 
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RECOMMENDATION AND CONCLUSION  

The role of schools in instilling values and shaping young minds is indeed very crucial. 

Academic institutions, including government-aided academic institutions, play a vital role 

in fostering the next generation of citizens, and if these institutions are crippled, the 

consequences could be far-reaching, ultimately affecting the social fabric and future of the 

country. It is thus essential for the government to prioritize the well-being and effectiveness 

of these institutions to ensure a bright future for its citizens. The success of this initiative 

will therefore depend on effective implementation, clear communication and ongoing 

evaluation to ensure that the benefits outweigh the challenges and by striking a balance 

between financial oversight and institutional autonomy, the Ministry of Education can 

promote a more efficient and sustainable education system. 

 

 

 

 

 

 

 

 

 

 

 

 

BEYOND REASONABLE DOUBT IN NIGERIAN CRIMINAL LAW: AN OBJECTIVE 

STANDARD OR JUDICIAL DISCRETION? 

By Olatunji Temiloluwa Christiana 

 

Abstract  

The criminal standard of proof in Nigeria “beyond reasonable doubt” is often upheld as a 

cornerstone of justice, serving to protect the presumption of innocence and prevent wrongful 
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convictions. However, this paper contends that while the standard appears singular and 

well-established in principle, its application reveals a multiplicity of interpretations in 

practice. Through an examination of statutory provisions and judicial pronouncements, this 

paper highlights how different courts adopt varying thresholds for what constitutes 

“reasonable doubt,” often influenced by the personal reasoning, experiences, and evaluative 

tendencies of individual judges. It questions whether this foundational standard should 

remain subject to judicial discretion or whether it is time to establish a more objective 

framework to guide its application. By analysing relevant Nigerian case law and drawing 

insights from comparative jurisdictions, the paper advocates for a hybrid approach, one that 

respects the nuances of judicial interpretation while ensuring greater consistency and 

predictability in criminal adjudication. 

 

INTRODUCTION  

The criminal justice system rests heavily on the standard of proof required to establish guilt. 

In Nigeria, this standard is articulated in the phrase “beyond reasonable doubt.”195 While its 

origin is deeply rooted in common law traditions, its practical application in Nigerian courts 

has often triggered debates on its interpretation. The central question this paper investigates 

is whether this standard operates as an objective threshold or if its application depends on 

the personal reasoning and discretion of the judge. 

The doctrine of proof beyond reasonable doubt, though seemingly precise, is inherently 

ambiguous in both language and application. The lack of a statutory definition has led to 

inconsistencies in judicial application, creating a legal tension between uniformity and 

discretion. 

 

LEGAL FOUNDATION OF THE STANDARD OF PROOF 

The standard of proof in Nigeria is traditionally divided into two: beyond reasonable doubt 

and balance of probabilities. The applicable standard depends on the nature of the case 

criminal or civil and on whether the burden lies on the prosecution/claimant or the defence. 
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This paper, focusing specifically on criminal cases, highlights the standard of proof known 

as beyond reasonable doubt. Evidence Act 2011196 provides that where the commission of a 

crime is in issue, it must be proved beyond reasonable doubt. This statutory provision 

reinforces the constitutional presumption of innocence enshrined under the 1999 

Constitution of the Federal Republic of Nigeria (as amended) 197. Taken together, these 

provisions impose a high burden on the prosecution in criminal trials. 

Nigerian courts have consistently reiterated this standard across a long line of cases. In 

Miller v Minister of Pensions198, Lord Denning famously described proof beyond reasonable 

doubt as proof that does not require the elimination of all doubt, but rather such proof that 

satisfies the tribunal to the extent that they can act upon a moral certainty. This formulation 

has been cited approvingly in several Nigerian cases 199 , emphasizing that although the 

standard is demanding, it does not require absolute certainty or infallibility. 

 

JUDICIAL INTERPRETATION AND DISCRETION 

In Nigeria, the outcome of criminal trials often depends largely on the individual assessment 

of the presiding judge. In many instances, particularly at the High Court level200, a single 

judge determines the facts and applies the law, unlike the Court of Appeal201 or the Supreme 

Court202 where panels of multiple justices sit. 

Although the standard of proof is well established in principle, its interpretation has varied 

significantly from one judge to another. Even within the legal profession, dissenting 

scholarly opinions203 abound regarding the meaning and application of ‘reasonable doubt’. 

What constitutes reasonable doubt is frequently shaped by subjective perceptions. Two 

judges confronted with identical evidence might arrive at divergent conclusions based on 

their internal evaluation of credibility, the demeanour of witnesses, and the interpretation 

of circumstantial nuances. 

                                                                 
196 EA 2011, s 135(1) 
197 Constitution of the Federal Republic of Nigeria 1999 (as amended), s 36 (5) 
198  [1947] ALL ER 372 
199 Akinlolu v state [2015] 2 LPELR-25984 (SC) 
200 CFRN 1999 (as amended), s 253 
201 I bid (as amended), s 247 
202 Ibid   (as amended), s 234 
203 O. Adewale, ‘Interpreting Standards of Proof in Nigerian Criminal Jurisprudence’ (2021) Nigerian Law Journal 45 
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Judicial discretion, while an essential feature of the adjudicatory process, raises critical 

concerns when it influences the application of a standard intended to ensure consistency. 

Critics argue that the absence of a clear, measurable framework204 for assessing reasonable 

doubt grants judges wide latitude, thereby risking inconsistency in verdicts. This unchecked 

discretion has the potential to compromise the rights of the accused and diminish the 

integrity of the criminal justice system. 

 

THE OBJECTIVE STANDARD DEBATE 

A growing body of legal scholarship advocates for the adoption of an objective interpretation 

of the criminal standard of proof. This approach would involve identifying a clear 

benchmark for what constitutes ‘reasonable doubt’, one that is grounded in rational analysis, 

legal precedent, and common sense. The objective is not to eliminate judicial discretion 

entirely but rather to channel it within a predictable framework that ensures consistency 

across similar cases and protects the integrity of criminal trials. 

The Canadian case of R v Lifchus205 serves as an instructive example. In that case, the 

Supreme Court emphasized that reasonable doubt is not based on sympathy or prejudice but 

must be rooted in reason and common sense, applied logically to the evidence presented. 

Structured judicial directions of this nature could significantly benefit the Nigerian legal 

system, particularly in jury trials, by bridging the gap between legal principle and courtroom 

practice. 

The absence of a universally objective standard in Nigeria often fuels public scepticism 

about the legal system206. It raises a critical question: if there is no uniform standard in 

practice, can it truly be said that justice has been served? Establishing greater uniformity in 

the application of the standard would therefore be a necessary step towards reinforcing 

confidence in the administration of criminal justice. 

 

CONSEQUENCES OF SUBJECTIVITY 

                                                                 
204 Nigerian Law Guru, ‘Judicial Discretion of Judges in Criminal Cases in Nigeria’ (2022) https://nigerianlawguru.com 

accessed 10 June  2025 
205 R v Lifchus (1997) 3 SCR 320 (SCC)  
206 B. Owasanoye, ‘Challenges in the Nigerian Legal System’ (2020) Nigerian Bar Journal 123 
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The subjective application of the standard of proof often results in inconsistencies that 

weaken the legal system’s predictability. Defendants may face different outcomes not 

necessarily based on the strength of the evidence but on the personal views or inclinations 

of the judge hearing the matter. When decisions vary too widely between judges on what 

amounts to ‘reasonable doubt’, it raises concerns about fairness and uniformity. This 

unpredictability has a direct impact on public confidence in the judicial system, as the law 

starts to appear more as a matter of opinion than of principle. 

 

In addition, inconsistencies in interpreting the standard create serious complications during 

appellate review207. Appellate courts are often placed in a difficult position, having to decide 

whether a trial judge’s subjective assessment truly met the high threshold required for 

criminal convictions. This not only makes appeals longer and more complicated but also 

increases the risk of retrials, delays, and judicial backlogs. 

Moreover, the absence of a clear structure to guide the interpretation of ‘reasonable doubt’ 

leaves too much room for external influences. Factors such as media pressure, public 

emotions, or even unconscious bias can creep into judicial reasoning208. In sensitive cases 

especially, the pressure to convict or acquit might unintentionally tilt how a judge applies 

the standard. Over time, this undermines the idea that criminal trials are decided purely on 

the basis of evidence and law. 

Ultimately, where subjectivity thrives unchecked, the criminal justice system moves farther 

away from the certainty and protection it is meant to provide. Without steps to limit 

subjective interpretation, the goal of achieving justice “beyond reasonable doubt” risks 

becoming more of a slogan than a reality. 

 

ADDRESSING THE CHALLENGES 

To overcome these issues, it is crucial for appellate courts to offer clearer guidance on the 

meaning and limits of ‘reasonable doubt’. Courts could develop model directions or identify 

key factors that judges must consider when deciding if the prosecution has truly met the 
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208 Abdul Pelumi Ganiyu, ‘Innovation and Challenges on Admissibility of Computer-Generated Evidence in Nigeria’ (2024) 
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standard. Having structured guidelines would help judges maintain consistency while still 

allowing room for judicial reasoning where necessary. 

Another important step is improving judicial training and continuous legal education209. 

Greater emphasis should be placed on the limits of discretion and the need to apply the 

standard of proof in line with precedent and objective evaluation. This would help judges 

make decisions that are not only legally sound but also consistent with the broader goals of 

criminal justice. 

In addition, reforms could be made to how trials are conducted at the High Court level. 

Increasing the number of judges sitting on serious criminal matters. For instance, assigning 

three judges instead of one, could help reduce the risk of subjective decisions. For certain 

categories of offences, particularly capital offences like murder or armed robbery, it would 

also be advisable to require unanimous decisions before a conviction can be upheld. This 

would strengthen fairness and ensure that convictions, especially those carrying the gravest 

penalties, are based on careful and collective judicial reasoning rather than the view of a 

single individual. 

By introducing clearer legal frameworks, improving training, and modifying trial procedures, 

the Nigerian criminal justice system can take important steps towards making the 

application of ‘beyond reasonable doubt’ more predictable, fair, and truly reflective of the 

seriousness of criminal adjudication. 

CONCLUSION 

While discretion is a necessary feature of judicial reasoning, the standard of proof beyond 

reasonable doubt must be interpreted within definable limits. The current Nigerian 

approach, which leans heavily on individual reasoning without a clear structure, poses 

challenges to legal uniformity and predictability. 

A hybrid approach preserving judicial discretion but anchored in objective parameters offers 

the most promising way forward. This would uphold the rights of accused persons while 

enhancing the coherence of criminal adjudication in Nigeria. 
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RETHINKING THE AUTOCHTHONISM OF THE 1999 

CONSTITUTION OF THE FEDERAL REPUBLIC OF NIGERIA: 

ENACTING A DEMOCRATIC CONSTITUTION 

 

By Ani Nzubechukwu Collins210 

 

1.0 INTRODUCTION  

Since the independence of Nigeria in 1960, the political atmosphere has encountered a 

mixture of turbulent civil and military unrest, which has shaped the result of her 

constitutions. The last of them, the 1999 constitution, which is often ascribed as the second 

democratic constitution, is trailed with controversy following the dubious procedures of its 

enactment by the military government. The principle of the sovereignty of the people in 

Nigeria has always been situated but manipulated with respect to the authocthonism of the 

1999 Constitution of the Federal Republic of Nigeria. It is in the light of this issue that this 

essay revolves through the defects of the 1999 constitution while suggesting prospective 

recommendations for a democratic constitution. 
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2.0 THE 1999 CONSTITUTION: A PARODY OF DEMOCRACY  

An autochonous constitution is a constitution that derives its force and validity from its own 

people or is homegrown or homemade, native and indigenous to the people and not imposed 

by colonial masters or imperial powers211. 

The constitution-making process of the U.S. constitution clearly reveals that it is 

autochthonous. The reason is not far-fetched. As a result of the dismal failure of the Articles 

of Confederation, the 55 representatives of the 13 colonies-turned-states met at the 

Philadelphia convention on May 14, 1787, for the purpose of amending the defects of the 

Articles of Confederation. But when the delegates to the conference concluded that the 

Articles of Confederation were beyond repairs, they proceeded to change the entire form of 

government at its very root—that is, they staged a bloodless coup d’état. When nine of the 

13-state ratification conference congresses ratified the draft constitution, the Confederate 

Congress of the United States, on September 17, 1788, enacted the new constitution to come 

into effect on March 4, 1789. Equally, the preamble of the U.S. constitution also testifies as 

to its autochthonous nature, where it states: We, the people of the United States, to form a 

more perfect Union of indestructible states212. 

The autochonism of the 1999 Nigerian constitution has been in question owing to the 

circumstances surrounding its inception and promulgation under the administration of the 

Head of State, Abdulsalami Abubakar. The military council merely appointed Niki Tobi JSC 

as the Head of the Constitution Debate Coordinating Committee (CDCC) to spearhead the 

enactment of the 1999 Constitution, and they ended up panel beating the 1979 Nigerian 

Constitution. The procedure for its enactment didn't scale through public opinion and 

participation; therefore, the phrase We are the people of the Federal Republic of Nigeria...do 

make, enact, and give to ourselves the following constitution is a fraudulent instigation on 

the citizens of Nigeria. This lack of dexterity has degenerated to various irregularities in the 

1999 Constitution of Nigeria.  

Some provisions in the 1999 Constitution tend to invalidate the supremacy of the 

constitution subsequent to Section 315(5) of the 1999 Constitution, which states that 'nothing 
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in this Constitution shall invalidate the following enactment.' The section revered the NYSC 

Decree, Public Complaints Commission Act, National Security Agency Act, and Land Use 

Act over the constitution of the land. 

Furthermore, the issue of justiciability of Chapter II of the 1999 Constitution was made 

unenforceable by the provisions of Section 6(6)(c), subjecting it to a moral theory. Professor 

Nwabueze and Professor Abiola opined that the matter of the unenforcability of 

socioeconomic rights has limited the political power and consciousness of the people213. 

Some critics also argue that the centralization of so many powers in the exclusive list and 

concurrent list has wielded the federal government so much power, and therefore the system 

of government is in question, as some regard it as a unitary system of government to a federal 

system of government214. The dynamism in our country involving the quest for creation of 

states, revenue allocation, indigenization of private sectors, decentralization of police, to 

mention but a few, and more can be attested as the shortcomings of the 1999 

constitution. The modern concept of constitutionalism is as important as its process. The 

idea propagates a constitution and also ensures the procedure of such a constitution is 

popularly accepted.  

3.0 THE WAYFORWARD: RECOMMENDATIONS FOR A DEMOCRATIC 

CONSTITUTION  

Though the 1999 constitution can be attributed to being a failure on the principles of 

democracy, there can be various initiatives to enhance an autonomous and acceptable 

constitution of Nigeria through the following ways, as stipulated below:  

3.1 Constitutional review: The dynamism and overcrowding population have sprouted a 

need for revitalization of our constitution. This is crucial to address current issues in the 

country via the quest for the creation of states, revenue allocation, indigenization of private 

sectors, and decentralization of police, to mention but a few. The government should 

establish a trustworthy commission that will dig into the caprices of our society and 

profound a homogeneous constitution that reflects the will of the people. 
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3.2 Public participation and awareness campaigns: The significance of public 

enlightenment not only implores positive inputs but also develops national consciousness 

among the citizens. The South African Constitution of 1976, argued to be one of the best 

indigenous constitutions in the world, took seven years of democratic participation before 

its inception. In addition, when the draft of this constitution is debated in the house of 

assembly, it should be sent back to the people for review in their different languages. 

3.3 Referendum and Representative Democracy: It is best to ratify in a referendum, but it 

does not remove anything if the existing structure ratifies the constitution into the law of the 

land. In Nigeria, we practice representative democracy in place of a referendum. 

3.4 Accessibility of the human rights: The socioeconomic rights of a citizen are very 

important in determining his status in society. However, the government should consider 

the eradication of the restrictive clause on the application of the Objective State policy in 

the state. This will empower citizens to participate in politics. 

  

4.0 STAGES OF DRAFTING AN AUTOCHONOUS CONSTITUTION  

As stated earlier, an autonomous constitution has to emanate from the people, and to 

buttress this essay, it adopts the method stipulated by Paul R. Williams in his lecture on the 

Constitution-making process215 while infusing some modifications. 

4.1 The preparatory phase: This stage encapsulates the initial negotiation and 

aggrandization of the quest for a new constitution. This is followed by the establishment of 

a constitutional commission that will effect this vision. This commission would be filled 

with different representatives of various ethnic groups and sectors of the country. An initial 

public elucidation is necessary, and there is national agreement on the structure, changes, 

and revisions of the constitutional policies. 

4.2 The constitutional drafting phase: At this stage, the constitutional commission 

endeavors to stipulate outlines and procedures for the advancement of opinions for a 

homegrown constitution. There is an extensive consultation with experts in various 

disciplines, organizations, political parties, and the international community for laudable 

contributions. There is preparation of an initial draft resulting from inputs from these bodies. 
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4.3 The public consultation phase: This is triggered with massive public inquiry and civic 

education on the significance of popular participation in constitutional drafting. The media 

remains active at this point, promoting engagement in all nooks and cranny of society. This 

extensive period imbibes structured participation of all groups and genders, and all the 

inputs are received for modifications by the constitutional commission.  

4.4 The final review and adoption phase: The inputs are collated and modifications are 

inculcated in the constitutionally drafted texts. At this point, this draft is being exposed to 

the parliaments, courts, and the public for review and amendments. The draft must be 

approved by a conglomeration of the public, parliament, court, and other special agencies; 

then it is ready for adoption. After enactment, it would be necessary to educate the public 

again on the dictates of the new constitution.  

5.0 CONCLUSION 

Although the 1999 Constitution has failed to address crucial needs of Nigerians, a glimpse 

of a new constitution would help brighten and foster new innovations in Nigerian society; 

however, this is not an easy feat and will exhaust both time and money. The establishment 

of an autochthonous constitution involves a synergy of every citizen of our country to 

holistically manifest their patriotism. We are Nigerians; we are optimistic of a future filled 

with great prospects and development.  
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INTRODUCTION 
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The duty and business of the courts can be primarily summed up to involve, the 

administration of justice. The great philosopher, Plato in his wisdom, echoed these words 

that will form a fulcrum of this discourse, and they are: “The worst form of justice is 

pretended justice." In order to circumvent pretended justice and actualize actual justice, we 

ought to follow the steps of the aphorism of the learned English jurist, Lord Hewart, who 

stated that: “It is not merely of some importance but is of fundamental importance that 

justice should not only be done, but should manifestly and undoubtedly be seen to be done”, 

this was held in the famous case of Rex v. Sussex Justices, 217 

The above emphasizes the need for the visibility of justice it also adds that, justice is done 

when the architecture and manifestation of it appeals to the senses of those who behold and 

come in contact with it. 

This is indeed the onerous task of a jurist as Justice Niki-Tobi, JCA (as he then was) held in 

Veritas Ins. Co. Ltd. v. Citi Trust Inv. Ltd,218  that:  

"The function of the court is to use the armoury of its rules to 

do justice in the matter. The armoury, for a change, cannot 

this time around, be weapons for war but for justice through 

peace and to the egalitarian advantage of the parties”. 

 

WHO ARE THE PARTIES TO JUSTICE? 

One herculean task which often arises in the dispensation of justice, is to determine who the 

parties to justice are? Those who the court must take cognizance of, in the process of 

adjudication. Although the symbolic, ‘Lady Justicia’ is blindfolded; she must endeavour to 

“see” that justice is meted to the parties to justice.  

There are different views as to who the parties to justice are. In Josiah v State,219 Oputa, JSC 

(of blessed memory) opined that justice is a three-way traffic for the state, the victim and the 

accused. The court in the case of Okpe v. Fan Milk Plc,220  while agreeing that justice is a 

three-way traffic, it however considers the aspect of “justice to the court” rather than 
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“justice to the state”. Contrarily, in Omabuwa v. Owhofatsho,221 it was held that: “Justice is 

a two-way street - justice for the plaintiff and justice for the defendant.” 

The preponderance of authority however, tilts towards the position in Josiah v State (Supra) 

and this was recently affirmed in Emenuwe v. State,222 wherein the Court held that: “Justice 

rests firmly on a tripod… the prisoner, the victim and the society.”  

 

JUSTICE TO THE STATE 

Once an infraction or conduct is classified as a “crime”, it is therefore a “sin against the 

state”. The State, society, government or any other synonym is seen as the offended, in the 

commission of a crime, that is why the State has the power to prosecute the offenders.  

Consequently, in the administration of criminal justice, the courts must ensure that justice 

is done and seen to be done to the State, their prosecutorial rights and other appendage 

rights to are be observed and respected including the right of nolle prosequi, right to amend 

charges, the right to offer plea bargain, among others. 

The courts must extend its just hands to the dispensation of justice in the interest of the 

State. The court in Emenuwe v. State223 emphasises that: 

 “There is justice for the society whose social norms, values and moral fabric has been, 

unwarrantedly, fractured by the nefarious and bastard act of the offender.” 

Also, in Okomu Oil Palm Ltd. v. Okpame,224 it was stated that:  

“ I think really justice is a three-way traffic,... justice for the 

society at large whose social norms and psyche are certainly 

going to be adversely affected if it cannot be seen by the 

common but reasonable man, that upon the facts as laid 

down, justice in the real and true sense of that word, has been 

seen to have been done by the arbiter”.  
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JUSTICE FOR THE ACCUSED 

This discusses the justice for an accused, defendant or a prisoner, who are unfortunately  

disparaged and sneered at by some members of the society. Due to some systemic lapses of 

correctional facilities or the justice system;   justice to the accused may be hard to see, 

drawing from how they are treated, to how they are dressed, to how they appear in court. 

However, the courts and the law makes it of utmost importance to ensure justice to the 

accused. This is especially important because of the presumption of innocence that an 

accused is given, generally, as provided for under Section 36(5) of the Constitution of the 

Federal Republic of Nigeria, 1999, as amended.  

One of the ways to ensure justice for the accused is to conduct a trial that is extrinsically and 

intrinsically an epitome of fair hearing and natural justice. In my opinion, two maxims 

should be considered in order to see that justice to the accused is done, these can be seen in 

the case of  A. Manuf. Ind. (Nig.) Ltd. v. Akiyode,225 they include; Audi alteram partem and 

nemo debet esse judex in propria causa. The former maxim infers that both parties be heard 

on all issues, the latter maxim simply translates into this golden rule that, no one shall be 

condemned, punished or deprived of property in any judicial or quasi-judicial proceedings 

unless he has been heard or  seen to have been given all available opportunities to be heard.  

In the case of Josiah v State226 it was held thus: 

   “It is in the interest of justice that every rule in favour of an accused person is meticulously 

observed and that no rule is broken to his prejudice”. 

The Constitution, in Section 36227 spelt out some safeguards that would ensure justice of the 

accused, and the court in lending her voice to this have held those provisions to be 

sacrosanct and impenetrable, failure to comply with, have severally led to an order for a trial 

de novo (and not acquittal or dismissal). 

 

JUSTICE FOR THE VICTIM 

A victim of a crime is a person or a party who is negatively and adversely affected by the 

commission of a crime, either physically, emotionally or financially. Generally, victims of a 
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crime are not made parties to the cause of action, but usually called up as witnesses in the 

matter.  

The pronouncement of the court in Joseph v. State,228 is that: 

“ Justice is not a one-way traffic meant to benefit an accused person alone. Justice is in fact 

a three-way traffic … justice for the victim who went through the traumatizing experience of 

being on the receiving end of the crime.” 

Also, it was held that, “The concept of justice is a triplet of justice for the victim whose life 

was cut short in a brutal manner and whose innocence and wasted blood cries to high 

heavens for vengeance…” in the case of Ganiyu v. State.229 

The sad legal twist in reality is that, since the victim is not a party to the criminal action, 

the legal fireworks between the prosecution and the defence may overshadow the cry and 

bickering of the victim or victims. 

Victimology is a discipline or sphere that focuses its attention on the victims of a crime. The 

Administration of Criminal Justice Act, 2015 (ACJA), contemplates this, and same is 

engraved in the letters of the law and ought to be reflected and echoed in our courtrooms. 

Section 314(1) of the ACJA states that: 

  “Notwithstanding the limit of its civil or criminal 

jurisdiction, a court has power, in delivering its judgment, to 

award to a victim commensurate compensation by the 

defendant or any other person or the State.” 

Section 319 (c) and Section 321 (a) of the ACJA, also stipulates to ensure justice to the 

victims. 

CONCLUSION 

Thus, in the administration of criminal justice, the courts must ensure that the scale of 

justice balances the interest of all the parties of justice. Justice should be viewed triangularly. 

Therefore, for justice to be seen as alright, it must be done to all, right. As it was stated in 

Makinde v. Adekola,230 

“The court’s primary function is to do justice between the parties to a dispute. One-sided 

justice will amount to injustice. The courts do not administer abstract justice. The law is 
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made to ensure justice.It is only by the orderly administration of law and obedience to the 

rules of court that legal justice can be attained. When a particular decision is against well-

known rules or principles, then it is not made in the interest of justice. Justice given in an 

aura of impartiality must be justice in the eyes of the public at large that was given without 

fear or favour. To do otherwise is a travesty of justice”. 

 

 

 

 

A CASE FOR THE CRIMINALIZATION OF MARITAL RAPE IN NIGERIA: THE 

LACUNA OF THE LAW WITH REGARDS TO IMPLIED CONSENT AND THE ROLE 

OF EQUITY 

By Victoria Ebimoboere Edward 

 

Abstract 

 Marriage is a social contract and institution recognized by law and is a manner in which the 

smallest unit of the society the family starts in most cases. What is allowed at the smallest 

unit of society is not only a reflection of a society but is also pervasive in such society. 

Marital rape is a concept that brings about controversial points of views ranging from those 

who do not recognize it as something wrong to those who wish to see it criminalized. The 

constitution as the supreme law of Nigeria must take precedence over other sources of law 

in Nigeria. Marital rape is not only repugnant against natural justice, equity and good 

conscience but also a violation of the fundamental right to dignity of person. Customary and 

statutory provisions of law and case law cannot supersede the fundamental human right to 

dignity of person. This paper will use comparative study of England legal position on marital 

rape, different legal rationales, jurisprudence, and principles of law for the justification of 

the criminalization of marital rape. 

 

Key Words: Marital Rape, Implied Consent, Lacuna of the law, Equity and Criminalization 
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DEFINITION OF MARITAL RAPE 

Marital rape is the forced sexual intercourse by one's spouse on their partner. According to 

the UNESCWA marital rape is a "Non-consensual vaginal, anal or oral penetration of the 

body of another person where the penetration is of a sexual nature, with any bodily part or 

with an object, as well as to any other non-consensual acts of a sexual nature, by a spouse or 

ex-spouse or by a former or current partner with whom a victim of rape is or has been living 

in a partnership recognized by the national law."231 

 

IMPLIED CONSENT AND THE LACUNA OF THE LAW 

 According to Cornell Law School LII, implied consent, compared to express consent, is the 

agreement given by a person’s action or can be inferred from certain circumstances by any 

reasonable person.  Implied consent is usually inferred from acceptance to marry that the 

spouse agrees to sexual relations with their partner. In the case of R v Miller232 it was held 

that a husband who had forceful sexual intercourse could not be said to have committed rape 

based on the rationale of implied consent granted by the wife through marriage. However, 

the problem becomes a situation in which a person forces their spouse into sexual 

intercourse which would without marriage be seemed to be the offence of rape.  

                                                                 
231  1 “A Staggering One-in-Three Women, Experience Physical, Sexual Abuse” (UN News, November 24, 2019) 
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This lacuna has created a cloak for persons to dehumanize and abuse their spouse  in the 

name of the right to body of their partner by virtue of marriage. The punishment for assault 

prescribed  in the Criminal and Penal Code are substantially less than the charge of rape. 

The Criminal Code prescribes the punishment of life imprisonment with or without canning 

in section 358 while the section 282 of the Penal Code prescribes similar punishment for the 

offence of rape while the punishment for the offence of assault in the Criminal Code in 

Section 351 is not even regarded as an offence but misdemeanor and its punishment is 

provided for one year imprisonment which is similar to the Penal Code.233  The fundamental 

human right of a person to dignity cannot be overthrown by the social contract of marriage. 

Even in the most pure sense of law does not entertain illegality. The law should not be used 

as a cloak to do wrong. 

THE  INDIGNITY AND EFFECT OF MARITAL RAPE 

In Nigeria marital rape is a form of sexual violence that has been left without a legal recourse. 

Instead in the case where it occurs in the marital home the only recourse for the victim is a 

charge for assault. The lack of penalty against marital rape is encouraging sexual violence 

in marriages. Sexual violence involves elements of control, power, domination, and 

humiliation towards to the victim as is seen in the case of marital rape. This is  particularly 

the case of men who deem their wives to be properties and surbordinates instead of life 

partners who rape their wives to exert not for sexual pleasure but for dominance. It should 

be noted that 

Elizabeth Cady Santon and Lucy Stone while lobbying against marital rape stated that 

“women’s right to control marital course is the core componet of equality”234. Rape is an 

indicator that domestic violence will likely escalate as numerous studies have shown in 

many cases before femicide usually within or around a month of the femicide there is a twist 

in the victimization pattern, such pattern inculde marital rape. The Nation Nigeria  reported 

that a 30 year old man Alasa Day raped his new wife to death because she refused to give 

him sex for 20 days. 235 It also impacts mental and physical health negatively, halting victim's 

                                                                 
233 1999 CFRN (as amended in 2018). 
234  Julie Bindel, “The Long Fight to Criminalise Rape in Marriage” Al Jazeera (June 15, 2021) 
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2025. 
235 Abiolapaul, “Man Rapes Wife to Death 20 Days after Marriage in Jigawa” (The Nation Newspaper Community, April 

30, 2020) <https://community.thenationonlineng.net/forum/man-rapes-wife-to-death-20-days-after-marriage-in-jig 
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cognitive development. The  UN Women’s Executive Director, Phumzile Mlambo-Ngcuka 

236 had this to say about the act that “Rape isn’t an isolated brief act. It damages flesh and 

reverberates in memory”. Section 34 (1)(a) of the 1999 CFRN (AS AMENDED) provides that 

no one should be subjected to inhumane treatment or tortuture. 

 

MARITAL RAPE AND CUSTOMARY PROVISION 

Nigeria is largely a patriarchal system which views women as chattel of their husband237. In  

Nigerian customary law marriage seems to grant a husband unrestricted access to their 

wives’ body. This implied consent within marriage is deeply ingrained and effectively erases 

the notion of non-consensual sexual act within the marital context. 

Marital Rape and Statutory Provision 

In the previous English locus classics case on marital rape of R v Miller238  it was held  that 

a husband who had forceful sexual intercourse could not be said to have committed rape 

based on the rationale of implied consent granted by the wife through marriage. In 

Ogbonnaya v State the traditional position of the Nigerian courts on  marital court shifted 

Section 34 (1)(a) of the 1999 CFRN (as amended) provides that no one should be subjected 

to inhumane treatment or torture. Furthermore, the Violence Against Persons Prohibition 

(VAPP) Act 2015 does not exempts husbands from being charged with rape based on its 

definition of rape as it focuses on consent however it does not explicitly criminalizes marital 

rape. Therefore it dismantled the previous basis that marital rape is not a punishable offence. 

The VAPP also suffers from being applicable in all states in Nigeria as it has yet to be 

enacted in some states. 

 

A CASE FOR THE CRIMINALIZATION OF MARITAL RAPE AND THE ROLE OF 

EQUITY 

In the current English locus classicus case of R v R239  , Lord Lane held that 

                                                                 
236  “A Staggering One-in-Three Women, Experience Physical, Sexual Abuse” (UN News, November 24, 2019) 
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“The idea that a wife consents in advance to her husband having sexual intercourse with her 

whatever her state of health or however proper her objection is no longer acceptable.” 

The rationale that marriage should be a license to rape a spouse is repugnant to natural 

justice, equity and good conscience. Equity will not suffer the law to be without a remedy. In 

the labour context the former master-servant relationship that existed was terminated and 

the and relationship relaxed by statutory provisions like the Labour Act and Factories Act 

so that even though an employee has by virtue of an employment agreement agreed to render 

their service for a monetary consideration they are able to retain dignity and avoid abuse. 

Similar protections in the form of staunch punishment should be provided in  the case of 

marital rape since it is to be a lifelong relationship. Equity can play an important role of 

making customary law that allows for marital law repugnant and therefore void and filling 

the LACUNA in the law with regards to marital law. 

 

CONCLUSION 

Marriage cannot be a license to have forceful sexual relations with one's spouse. It is 

barbaric, and repugnant to natural justice, equity and good conscience. There must never be 

a contract that should always supersede any contract. Consent gotten should allowed to be 

withdrawn when needed. Criminalizing marital rape will allow spouse see the institution of 

marriage as safe rather than an unappealing sentence to licensed rape. There is an urgent 

need to create penal methods to curb the sexual violence called marital rape as it reflects 

poorly on the Nigerian society and tramples on the dignity of the victims. 
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AFROCENTRIC INNOVATIONS IN INTERNATIONAL HUMANITARIAN LAW:  

STRENGTHENING CIVILIAN PROTECTION IN AFRICAN ARMED CONFLICTS 

By Danladi Christopher240 

 

ABSTRACT 

On 4th November 2020, conflict erupted in Ethiopia’s northern Tigray region between the 

federal government and the Tigray People's Liberation Front (TPLF), leading to one of 

Africa’s most devastating humanitarian crises in recent years. In spite of International 

Humanitarian Law (IHL), civilians bore the brunt of the violence—massacres, sexual 

violence, and the deliberate use of starvation as a weapon were widely documented. The 

African Union, despite its mandate to maintain peace and security, struggled to mediate 

effectively, while international responses remained slow and inconsistent.   
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It has been five years since the heart-wrenching event; yet its effects still linger. The conflict 

left thousands dead, millions displaced, and a region deeply scarred by war crimes and 

human rights violations. While peace agreements have been signed and the fighting has 

officially ceased, the process of accountability and rebuilding remains laggy. In cognizance 

of this, this essay explores the challenges of civilian protection in African conflicts through 

an Afrocentric lens. It also argues for a more context-specific approach to IHL enforcement 

by proposing innovative reforms that strengthen African regional mechanisms, integrate 

indigenous conflict resolution practices, and enhance cooperation between local and 

international actors. 

 

 

 

 

 

 

 

 

 

 

INTRODUCTION  

Armed conflicts in Africa have long been marked by severe humanitarian crises, where 

civilians often bear the greatest burden even though there are legal protections enshrined in 

International Humanitarian Law (IHL)241.A survey by the Uppsala Conflict Data Program 

(UCDP) reveals that between 1989 and 2023, over 3.8 million people died due to armed 

conflicts globally, with more than half of these deaths occurring in Africa242. This staggering 

statistic is raising so many concerns about the vulnerability of civilians in African conflicts 

notwithstanding the existence of legal frameworks..   

                                                                 
241Amani Africa, 'Safeguarding the Humanitarian Space in Africa: Analysis of the current state of affairs and policy 

recommendations. https://amaniafrica-et.org/wp-content/uploads/2023/12/Safeguarding-the-Humanitarian-Space-in-

Africa.pdf  accessed 26 February 2024 
242Bastian Herre, 'Millions have died in conflicts since the Cold War; most of them in Africa and intrastate conflicts' (Our 

world in data,2024)  https://ourworldindata.org/conflict-deaths-

breakdown#:~:text=The%20first%20bar%20shows%20that,rates%20in%20other%20world%20regions.  Accessed 26 

February 2025 

https://amaniafrica-et.org/wp-content/uploads/2023/12/Safeguarding-the-Humanitarian-Space-in-Africa.pdf
https://amaniafrica-et.org/wp-content/uploads/2023/12/Safeguarding-the-Humanitarian-Space-in-Africa.pdf
https://ourworldindata.org/conflict-deaths-breakdown#:~:text=The%20first%20bar%20shows%20that,rates%20in%20other%20world%20regions.
https://ourworldindata.org/conflict-deaths-breakdown#:~:text=The%20first%20bar%20shows%20that,rates%20in%20other%20world%20regions.


 

 73 

The African Charter on Human and Peoples’ Rights243 reinforces civilian protection as it  

guarantees the right to life, stating that no one may be arbitrarily deprived of it244. Article 23 

of the charter also upholds the right to national and international peace and security, 

emphasizing the duty of states to ensure the protection of civilians during armed conflicts. 

However, enforcement mechanisms remain weak, and regional institutions, including the 

African Union (AU), often struggle to effectively implement these provisions.245  Without a 

doubt, there is an urgent need to return to the drawing board and chart a new course towards 

preventing and mitigating armed conflicts to ensure an effective civilian protection regime. 

THE LEGAL FRAMEWORK AND THE REALITY OF ARMED CONFLICTS IN 

AFRICA 

International Humanitarian Law (IHL) establishes clear protections for civilians during 

armed conflicts, aiming to minimize suffering and uphold fundamental human rights. The 

Geneva Conventions of 1949246, particularly the Fourth Geneva Convention247, along with 

their Additional Protocols of 1977248, form the cornerstone of civilian protection in war. 

Article 3, common to all Geneva Conventions, prohibits murder, torture, and cruel treatment 

of civilians and persons no longer participating in hostilities. This article mandates humane 

treatment for  members of armed forces who have laid down their arms or are otherwise 

incapacitated by factors like detention or injury249. In terms of judicial application, the 

International Court of Justice (ICJ) has affirmed the customary law status of Common 

Article 3. In Nicaragua v. United States250, the ICJ held that Common Article 3 reflects 

fundamental humanitarian principles that are obligatory for all parties in a conflict, 

                                                                 
243  Organization of African Unity (OAU), African Charter on Human and Peoples' Rights ("Banjul Charter"), 

CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), 27 June 1981, https://www.refworld.org/legal/agreements/oau/1981/en/17306  

accessed 25 February 2025 
244 Banjul Charter, Art.4 
245 Chekol, A. T., & Doğan, İ, 'Championing Human Rights: Normative Insights into the African Charter on Human and 

Peoples’ Rights'. (2024) 15, 1598-1634.Beijing Law Review 

https://www.scirp.org/journal/paperinformation?paperid=136328  accessed 25 February 2025 
246 Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 1949., https://ihl-

databases.icrc.org/en/ihl-treaties/gciv-1949   accessed 25 February 2025 
247  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts (Protocol I), 8 June 1977., https://ihl-databases.icrc.org/en/ihl-treaties/api-1977 accessed 25 

February 2025 
248 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-

International Armed Conflicts (Protocol II), 8 June 1977., https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977  accessed 

25 February 2025 
249 Geneva Convention IV, Art. 3(1) 
250 I.C.J. Reports 1986, p. 14. 

https://www.refworld.org/legal/agreements/oau/1981/en/17306
https://www.scirp.org/journal/paperinformation?paperid=136328
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977
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regardless of its nature. The Court stated that these provisions constitute a "minimum 

yardstick" of humanity, underscoring their universal applicability.251 

Also, the convention emphasizes on the protection of civilians from the dangers arising from 

military operations and indiscriminate attacks that fail to distinguish between combatants 

and non-combatants, especially in cases where explosive weapons with wide-area effects are 

used in populated areas, leading to devastating collateral damage.252 This includes aerial 

bombardments, artillery shelling, and the use of landmines, which often result in mass 

casualties, destruction of civilian infrastructure, and long-term humanitarian crises.253 

Beyond the Geneva Conventions, customary international humanitarian law has developed 

over time, particularly in regions where non-international armed conflicts prevail. To this 

effect, the International Committee of the Red Cross (ICRC)’s Customary IHL254  Study 

asserts that “parties to a conflict must distinguish between civilians and combatants and 

may not target civilians255.” Yet, in many  conflicts, this distinction is routinely ignored, 

exposing civilians to targeted attacks, sexual violence, and forced displacement. 

Zooming in on Africa, and recognizing the unique challenges posed by conflicts on the 

continent, African institutions have established legal frameworks specifically aimed at 

enhancing civilian protection256.The African Union (AU) has adopted several measures, 

including the African Peace and Security Architecture (APSA)257 and the Protocol Relating 

to the Establishment of the Peace and Security Council (PSC) of the African Union258 which 

grants the AU authority to intervene in member states in cases of genocide and war 

crimes.259With all these, enforcement remains weak due to political considerations and 

sovereignty concerns. 

                                                                 
251 See also Prosecutor v Dusko Tadić (1996) 35 ILM 32 
252 Additional Protocol I n.7, Art. 51 
253 Ibid. 
254 ICRC Database, Customary IHL , Rules - Customary IHL - ICRC, https://ihl-databases.icrc.org/en/customary-ihl/v1  

accessed 26 February 2025 
255 Customary IHL, Rule 1 
256  Post-Conflict Reconstruction And Development:Peacebuilding @ Work (2024)1(1)AU Journal  

https://www.peaceau.org/uploads/au-journal-on-pcrd-vol-1-1-web-rev2.pdf  Accessed 26 February 2025 
257 African Peace and Security Architecture (APSA, 2002) https://www.peaceau.org/uploads/african-peace-and-security-

architecture-apsa-final.pdf   accessed 26 February 2025 
258 Protocol Relating to the Establishment of the Peace and Security Council of the African Union (adopted 9 July 2002, 

entered into force 26 December 2003) https://au.int/en/treaties/protocol-relating-establishment-peace-and-security-

council-african-union  accessed 26 February 2025 
259 Peace and Security Council, Art. 7(1)(e) 

https://ihl-databases.icrc.org/en/customary-ihl/v1
https://www.peaceau.org/uploads/au-journal-on-pcrd-vol-1-1-web-rev2.pdf
https://www.peaceau.org/uploads/african-peace-and-security-architecture-apsa-final.pdf
https://www.peaceau.org/uploads/african-peace-and-security-architecture-apsa-final.pdf
https://au.int/en/treaties/protocol-relating-establishment-peace-and-security-council-african-union
https://au.int/en/treaties/protocol-relating-establishment-peace-and-security-council-african-union
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One of the most significant African instruments for civilian protection is the Kampala 

Convention 260  the first legally binding regional treaty for the protection of Internally 

Displaced Persons (IDPs).261It mandates states to prevent displacement,262 protect displaced 

persons263, and provide durable solutions. Yet, in conflicts like the Boko Haram insurgency, 

massive displacements have occurred without adequate protection, highlighting the 

limitations of legal frameworks without strong enforcement mechanisms.264  

The reality of civilian protection in African conflicts reveals a stark contrast between legal 

provisions and their enforcement 265 .Although legal frameworks exist, several factors 

undermine their effectiveness, including weak state institutions, non-state armed groups 

disregarding IHL, and a lack of political will266. Many African states lack the judicial and 

military capacity to prosecute war crimes or hold perpetrators accountable.267 Groups like 

the Lord’s Resistance Army (LRA), and various rebel factions operate with impunity, 

showing little regard for international legal norms 268 . At the same time, some African 

governments perceive IHL enforcement as a challenge to their sovereignty, resisting 

external interventions in their internal conflicts. This begs the question: can the existing 

legal frameworks truly ensure the protection of civilians in African conflicts? 

BARRIERS TO THE PROTECTION OF CIVILIANS IN AFRICA 

                                                                 
260  African Union Convention for the Protection and Assistance of Internally Displaced Persons in Africa (Kampala 

Convention)(Adopted 23rd October 2009, entered into Force 6th December 2012) 
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While African regional bodies have made commendable efforts in responding to conflicts 

and protecting civilians, significant barriers continue to make their efforts futile. These 

challenges will be discussed seriatim; 

1. Tension Between State Sovereignty and Humanitarian Intervention: A major barrier to 

civilian protection in Africa is the persistent conflict between state sovereignty and 

humanitarian intervention. 269  Many African governments resist external involvement in 

their internal conflicts, viewing it as a violation of sovereignty. This stance is reinforced by 

Article 4(g) of the AU Constitutive Act270, which upholds non-interference in the internal 

affairs of member states. While originally intended to safeguard African self-determination, 

this principle has often been used to shield governments from scrutiny, even in cases of mass 

atrocities.  To address this, the AU Act permits intervention in cases of genocide, war crimes, 

and crimes against humanity 271 . However, enforcement has been inconsistent. Political 

alliances and fears of setting a precedent for external interference have made the AU 

hesitant to act decisively.  

2. Non-State Armed Groups and Disregard for IHL:  Unlike state actors, many armed groups 

do not recognize or adhere to IHL, deliberately targeting civilians through abduction, sexual 

violence, and forced recruitment.272 Groups like Boko Haram, Al-Shabaab, and the LRA 

operate in weakly governed areas, making enforcement of legal protections nearly 

impossible.273 Their tactics, including indiscriminate attacks on schools and refugee camps, 

blur the lines between combatants and civilians274. Since these groups are not bound by state 

obligations under IHL, holding them accountable remains a major challenge, requiring 

stronger regional enforcement mechanisms and international cooperation. 

3. Resource Constraints and Operational Challenges: African peacekeeping and 

humanitarian missions frequently face severe resource constraints, limiting their ability to 
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protect civilians effectively. 275  Funding shortages, logistical difficulties, and inadequate 

training undermine the efficiency of regional interventions276. The African Union Mission 

in Somalia (AMISOM) exemplifies these challenges, as it has consistently struggled with 

insufficient resources, making it difficult to sustain long-term operations against armed 

groups277. Linked to this is the reliance on external funding from international partners such 

as the United Nations, European Union, and individual donor states which creates 

uncertainty, as financial commitments are often inconsistent or tied to geopolitical 

interests278 . The lack of well-equipped personnel, intelligence-sharing mechanisms, and 

rapid response capabilities means that interventions are often reactive rather than 

preventive.279 This weak operational capacity allows conflicts to escalate unchecked, leaving 

civilians vulnerable to prolonged violence and displacement. 

4. Political Will and Selective Enforcement: Even when legal frameworks exist, political 

considerations often hinder enforcement. Governments sometimes overlook violations by 

allied forces or prioritize military objectives over civilian protection280. In the Cameroon 

Anglophone Crisis, for example, both state forces and separatist groups have been accused 

of committing atrocities against civilians, including extrajudicial killings, arbitrary arrests, 

and village burnings.281 Despite reports by human rights organizations documenting these 

violations, accountability efforts have been weak due to political sensitivities. 

RECOMMENDATIONS FOR STRENGTHENING CIVILIAN PROTECTION IN 

ARMED CONFLICTS IN AFRICA 
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1. A Continent-Wide Civilian Protection Fund: As mentioned above, African peacekeeping 

missions often suffer from financial constraints, relying heavily on external donors 282 . 

Establishing an African Union Civilian Protection Fund, with contributions from member 

states and private African entities, would provide sustainable funding for peacekeeping 

operations, early warning systems, and post-conflict civilian support. The fund could 

prioritize rapid deployment mechanisms, ensuring that peacekeeping forces are adequately 

trained, equipped, and mobilized before crises escalate.   

2. Conditional Sovereign Immunity for States Complicit in Civilian Atrocities:  While state 

sovereignty  remains a core principle in international law, it should not shield governments 

from accountability when they facilitate or tolerate civilian abuses. The African Court on 

Human and Peoples’ Rights could adopt a framework limiting sovereign immunity in cases 

where governments fail to prevent or actively engage in widespread human rights violations. 

This could pave the way for civil claims and reparations, allowing victims to seek redress 

from state actors responsible for atrocities.   

3. Leveraging African Customary Justice Systems for Localized Accountability:Traditional 

and community-based justice mechanisms have long played a role in dispute resolution 

across Africa 283 . Instead of relying solely on international tribunals, African states can 

integrate customary justice systems into formal legal frameworks to address war crimes and 

civilian abuses 284 . These systems, rooted in local traditions, can facilitate truth-telling, 

reconciliation, and reparations, ensuring more immediate and culturally relevant 

accountability. A more Afrocentric approach, inspired by the philosophy of Ubuntu285, could 

guide justice processes toward restoring communal harmony rather than focusing solely on 

punitive measures. This approach can complement legal accountability by fostering 

dialogue between victims and perpetrators, promoting reconciliation, and helping 

communities heal from the trauma of conflict.  By incorporating Ubuntu-driven 
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reconciliation models alongside punitive measures, African customary justice systems could 

not only hold perpetrators accountable  but also heal the social fabric torn apart by conflict, 

fostering long-term stability.   

4. “Safe Zones as Cities” – Establishing Conflict-Resistant Economic Hubs: Instead of 

traditional refugee camps, which often become targets for militant attacks, African 

governments—working with the African Development Bank (AfDB) and private investors—

could establish self-sustaining, conflict-resistant economic hubs. These zones would 

integrate secure housing, schools, healthcare, and economic opportunities, reducing civilian 

dependency on aid and preventing mass displacement.  

CONCLUDING THOUGHTS  

It is common knowledge that if civilians in conflict-ridden African nations were given a clear 

path to safety, the stampede to escape would be overwhelming. This is not just speculation 

but a grim reflection of the failures in protecting those most vulnerable in times of war. Yet, 

all is not lost. The safeguarding of civilians in armed conflicts cannot remain a theoretical 

aspiration—it must become a lived reality. The solutions outlined in this essay are not mere 

recommendations but urgent imperatives. If Africa is to break free from the cycle of 

impunity and violence, then states, institutions, and communities must take deliberate steps 

toward enforcing humanitarian protections. The future of conflict resolution on the 

continent rests in our collective resolve. 
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WHO PROTECTS WHOM? REASSERTING SOVEREIGNTY IN THE FACE OF 

MISPLACED LOYALTY-A KENYAN CASE STUDY 

By Elvis Omukaga286 

 

Abstract 

The recent case of the abduction of Bernard Kavuli, in which the victim said that the 

perpetrators introduced themselves as the people who were “protecting the government”, 

reveals a dangerous inversion of constitutional roles. In a democratic society governed by 

the rule of law, it is not the duty of citizens to protect the government but it is the 

government’s obligation to protect its citizens. The Constitution of Kenya, like many others, 

is founded on the principle that all sovereign power belongs to the people, and the 

government is merely a trustee of that power. When individuals justify unlawful acts in the 

name of defending the state, they not only act outside the law, but also defy the very 

foundations of constitutional democracy. This paper argues that such rhetoric represents a 

dangerous inversion of constitutional roles. Far from protecting the government, it is the 

duty of citizens to question, challenge, and hold the government accountable, to ensure that 

power is exercised within legal and moral limits. Reclaiming this understanding is critical 

to safeguarding democracy, justice, and the rule of law in Kenya and beyond. 

1. INTRODUCTION 

In recent months, Kenya has witnessed a disturbing increase in the number of citizens being 

abducted and some their whereabouts still remain unknown. Among the most alarming 

cases was the abduction of Bernard Kavuli, a fourth-year journalism student. On December 

22, 2024, Kavuli was seized by unknown men at a petrol station in Ngong town. He endured 

fifteen days of captivity, during which he was subjected to physical and psychological torture, 
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including beatings and deprivation of food and water. 287  What makes Kavuli's case 

particularly concerning is the justification provided by his captors. They claimed they were 

“protecting the government”, asserting it was their duty to protect it. This rationale not only 

challenges the principles of human rights and the rule of law but also reflects a profound 

misunderstanding of the constitutional order in a democratic society. 

The problem with this is that when individuals believe that their duty is to protect the 

government rather that hold it accountable, then this means that the government officials 

can act without oversight. This opens doors for corruption, impunity and violation of rights 

because the people who should be holding the government accountable are now protecting 

the government. Protecting the government instead of the Constitution or the people's rights 

can lead to authoritarianism. Authoritarianism is system of government that has been 

customarily linked with dictatorship, in contrast to democracy. It is a government based on 

obedience to authority, and opposes citizens demanding accountability from the authority 

in thought and action. Authoritarianism concentrates power in a leader or in a small elite 

not constitutionally accountable to the people.288Kenya being a democratic state, sovereignty 

resides with the people, and the government is established to serve and protect its citizens.289 

When individuals or entities claim to act unlawfully under the guise of protecting the 

government, they invert this foundational principle, posing a significant threat to democracy 

and constitutional governance.This article delves into the constitutional implications of 

such actions, emphasizing the imperative for citizens to hold the government accountable, 

rather than shield it from scrutiny. In doing so, it explores the rightful roles of both the state 

and the citizen, the dangers of reversing these roles, and the urgent need to restore public 

understanding of civic duty, constitutional supremacy, and the rule of law. 

2. THE CONSTITUTIONAL ORDER: POWER BELONGS TO THE PEOPLE 

2.1 The Social Contract theory 
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This theory was pioneered by political thinkers such as Thomas Hobbes, John Locke, and 

Jean-Jacques Rousseau who argue that governments are created by the people to protect the 

people. Social contract theory is a key theory used to explore questions about the 

relationship and obligations between citizens and their country's government. 290The Social 

Contract Theory posits that individuals voluntarily surrender certain rights and freedoms 

in exchange for the protection and benefits of living in a structured society, governed by a 

contract or agreement. This theory explores the legitimacy of state power and the 

obligations individuals have towards it, as well as the rights they retain under that 

contract. 291 This was the initial agreement between the state and its citizens from the times 

of formation of the governments. The whole idea is that the people willingly submit to laws 

and institutions only to the extent that those structures protect their rights and uphold 

justice. 

2.2 Constitutionalism and Democracy 

From this theory came constitutionalism and democracy. Constitutionalism therefore 

naturally prescribes a system of government in which the government’s powers are limited 

and democracy is government of the people by the people and for the people.292 Applying 

this to Kenya’s constitutional framework, the government is not an entity to be “protected” 

from its citizens. Rather, it is a creation of the citizens, meant to act within defined limits 

for the public good. When individuals claim to commit unlawful acts like abduction and 

torture under the pretext of “protecting the government”, they breach the very essence of 

the social contract. Instead of reinforcing the rule of law, they erode it. The moment 

individuals use force to silence criticism or shield institutions from scrutiny, they 

undermine the social contract and threaten democratic stability. 

Kenya’s 2010 Constitution embodies this principle. It enshrines democratic values, human 

dignity, and the rule of law. Article 1 of the Constitution of Kenya states clearly that all 
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sovereign power belongs to the people, and all state authority is delegated power.293 Further 

Article 21(1) states that  

“It is a fundamental duty of the State and every State organ to observe, 

respect, protect, promote and fulfil the rights and fundamental freedoms 

in the Bill of Rights.”294  

Hence, the duty of the people to hold the government accountable. Therefore, the notion of 

individuals “protecting the government” is not just unlawful, it is profoundly undemocratic. 

Such a stance implies that the government exists as a self-preserving entity, entitled to 

shield itself from criticism or accountability. 

3. THE DANGER OF INVERTED ROLES: WHEN CITIZENS “PROTECT THE 

GOVERNMENT” 

When an unlawful action is done and a statement is made that the same was aimed at 

“protecting the government”, presents more than a legal or political problem. It exposes a 

deep confusion about the proper roles of citizens and government in a constitutional 

democracy. This reversal of roles poses a serious threat to the foundations of democracy, 

constitutionalism, and human rights. The greatest danger of this is that it can be weaponized 

to silence dissent and punish critics. When citizens assume the role of protecting state 

institutions by any means necessary, they risk legitimizing lawlessness and undermining the 

very rule of law they claim to defend. 

This mindset further enables a climate where criticism becomes treason, and dissent is 

branded as disloyalty. The government ceases to be accountable and instead becomes sacred, 

untouchable, and above scrutiny. The consequences of these are erosion of judicial 

independence, abuse of police powers, media censorship, and a fearful, silent citizenry.295 

The Kavuli case is a loud wake-up call to reinforce civic awareness and to reassert the 

rightful roles which are that the government is accountable to the people, and it is the people 

should safeguard the constitution and democracy. 

4. THE ROLE OF THE CITIZENS: ACCOUNTABILITY OVER ALLEGIANCE 
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The responsibilities of citizens within democratic state are to promote democratic values, 

hold the government accountable, advocate for rights and freedoms, participate in election 

and engage in civic education.296 A cornerstone of democracy is accountability of elected 

officials and institutions and citizen ensure that there is accountability by monitoring 

government actions and polices and by questioning unethical and unconstitutional 

practices.297 

Article 1 of the Constitution of Kenya states that all sovereign power belongs to the people.298 

This shows that the people are the origin of all governmental power. Consequently, their 

primary role is to oversee how that power is exercised and to hold all public officers 

accountable for its use or abuse.299 This includes questioning public decisions, demanding 

transparency and seeking redress. These are not acts of rebellion but rather they are the very 

duties of democratic citizenship. 

Kenya, like many democracies, are facing the urgent task of rebuilding civic awareness. 

Citizens must understand that their role is not to protect power but to question it, shape it, 

and limit it. National development, peace, and justice all flow from an empowered citizenry, 

not from unchecked government. Civic education should not be left to schools and textbooks 

alone. It must be a part of public discourse, media, law enforcement conduct, political 

rhetoric, and community leadership.300 Where citizens embrace accountability as a core 

democratic virtue, governments become better, fairer, and more responsible. 

CONCLUSION. 

Lord Acton famously warned that “power corrupts and absolute power corrupts absolutely”. 

If this is the case, the question should be; does the same power which corrupts need 

protection or does it need oversight and limitations? Your guess is as good as mine, and if 

that is the case, then citizens should understand that they must be guardians of 

accountability, not agents of unchecked power. 
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SELF-DEFENCE AND EXCESSIVE FORCE: WHERE DO WE DRAW THE LINE? 

By Demilade M. Asabia301 

ABSTRACT 

The position of the law is that self-defence must be instantaneous, necessary, and 

proportionate to the threatened attack. In Sunday Udofia v. The State, Coker, JSC, 

emphasized that the force used must be reasonably necessary to stop the attack. 

Furthermore, Sections 286 and 287 of the Criminal Code Act provide that a person may use 

force in self-defence if they have a reasonable belief of imminent danger of death or grievous 

harm, but such force must not exceed what is reasonably necessary for their preservation. 

This article argues that while the law recognises the fundamental right to protect oneself, 

the strict requirements of immediacy, necessity, and proportionality often pose significant 

challenges in practical application, particularly in fast-moving and unpredictable conflict 

situations. 

Keywords: Self-defence, Proportionality, Imminent danger. 

1.0 INTRODUCTION 

Self-defence is a defence that allows the use of reasonable and necessary force to protect 

oneself, another person, or one’s property from unlawful violence.302 The term self-defence 

is derived from the Latin word “Se defendendo” which means “in defending oneself ” and is 

often used in legal contexts to justify actions taken to protect oneself from harm. The 

principle of self-defence purports to justify the use of reasonable force to thwart unlawful 

violence, thereby ensuring that individuals can protect themselves without criminal liability, 

provided their response is proportionate to the threat. 
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The Constitution upholds the principle of self-defence through the provisions of Section 

33,303 which affirms that an individual’s right to life is sacrosanct and as such prohibits its 

unlawful deprivation. However, Section 33(2)(a)304 outlines exceptions to this right, including 

circumstances where self-defence may justify the use of force: 

“A person shall not be regarded as having been deprived of his life in 

contravention of this section, if he dies as a result of the use, to such extent 

and in such circumstances as are permitted by the law, of such force as is 

reasonably necessary- (a) for the defence of any person from unlawful violence 

or for the defence of property.” 

In a similar vein, landmark cases such as Ekpoudo v. State305 have reinforced the principle 

that self-defence justifies the use of force. The case defines self-defence as: 

“The use of force to protect oneself, one’s family, or one’s property from a real 

or threatened attack. Generally, a person is justified in using a reasonable 

amount of force in self-defence if he or she reasonably believes that the danger 

of bodily harm is imminent and that force is necessary to avoid the danger.” 

 Additionally, the Nigerian Penal Code306 and the Criminal Code Act307 provide extensive 

legal backing for self-defence. 

While self-defence is a fundamental right in Nigerian criminal law, the principle of 

proportionality and the aggressor’s culpability create legal ambiguities. The requirement 

that force must be reasonably necessary introduces a gray area—how much force is justified? 

This article will explore these complexities and answer the question: Where does one draw 

the line in criminal law? 

2.0 THE TEST OF PROPORTIONALITY IN SELF-DEFENCE  

It has been established in a plethora of decided cases that there are certain prerequisite 

conditions for a successful plea of self-defence. The learned judge, Belgore, J.S.C, in the 

Supreme Court case of Njoku v. State,308 was of the view that for a plea of self-defence to 

avail, there must be clear and unambiguous evidence before the trial court, that the victim 
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was attacking or about to attack the appellant in a manner that grievous harm or death was 

possible and he had to defend himself; that the self defence was instantaneous or 

contemporaneous with the threatened attack; and that the mode of self defence was not 

greater or disproportionate with the threatened attack.  

The corollary of this is that self-defence is constitutionally available to a person who is 

attacked by another as a tool of necessity with specified ingredients that must be pleaded or 

proved to succeed in the plea. These ingredients include: 

a. There must be reasonable apprehension of death or grievous harm; 

b. It was necessary to use force at that time; 

c. The force used by Defendant must be proportionate to the force used or imminently 

threatened against him and reasonable in the circumstance.309 

Building on this, one crucial element of self-defence is that the force used by the defendant 

must be proportionate to the force exerted or imminently threatened against them. This 

element, known as the proportionality test, underscores the necessity of ensuring that the 

defensive force aligns with the level of threat posed. It ensures that self-defence remains a 

legitimate protective measure rather than an excuse for unnecessary aggression. 

Proportionality limits the total amount of force that can be used and prohibits excessive 

responses. The test of whether a retaliation is proportional involves a weighing of the 

contemplated actions with the justification for taking action. In the case of George v. State,310 

the Supreme Court held that: “Proportionality can be determined by the nature of the 

weapon used in retaliation, and the obvious disparity in the relative physical strength of the 

parties.” 

The right to justifiably use force to repel an imminent attack proportionally has been 

analysed by scholars from different schools of thought and statutorily. The apex court, in 

interpreting Section 286 of the Criminal Code, held that: 

“When a person is unlawfully assaulted and has not provoked the assault, it is 

lawful for him to use such force on the assailant as is reasonably necessary to 

make an effectual defence against the assault. The force which may be used in 

                                                                 
309  Dayo Adu and Esther Randle, ‘Self Defence Under Nigerian Law’ (Mondaq, 12 August 2022) 

<https://www.mondaq.com/nigeria/crime/1220858/self-defence-under-nigerian-law> accessed 20 March 2025. 

310 (1993) LPELR-1320(SC). 
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such circumstances must not be intended, and should not be such as is likely 

to cause death or grievous harm. If the nature of the assault is such as to cause 

reasonable apprehension of death or grievous harm, and the person using force 

by way of the defence believes on reasonable grounds that he cannot otherwise, 

preserve the person defended from death or grievous harm, it is lawful for him 

to use any such force to the assailant as is necessary for defence even though 

such force may cause death or grievous harm.” 

The question then is: what criteria can be used to assess whether the defendant’s retaliatory 

actions were commensurate with or proportional to the danger posed by the victim, and how 

does this apply in real-life situations outside of violent confrontations? 

3.0 CASE STUDY OF THE UNIZIK LECTURER-STUDENT SAGA. 

A recent incident at the Nnamdi Azikiwe University (UNIZIK) has sparked legal debates on 

the boundaries of self-defence and proportionality. The saga involved a confrontation 

between Dr. Chukwudi Okoye, a lecturer, and Precious Mbakwe, a student, over a TikTok 

recording. Dr. Okoye, concerned about being filmed, asked for the video’s deletion and 

attempted to grab Precious’ phone, leading to a physical struggle where she reportedly bit 

him and tore his clothing. While one could argue she was defending her property, the crucial 

question remains: was the injury inflicted proportionate to the threat, or was it excessive? 

Property has been described as the sole and despotic dominion which one man claims and 

exercises over the external things of the world, in total exclusion of the right of any other 

individual in the universe.311The right to property is conspicuously guaranteed in section 44 

of the 1999 Constitution as one of the fundamental rights exercisable by Nigerian citizens. 

The wordings of this section are: 

44. (1) No moveable property or any interest in an immovable property shall be 

taken possession of compulsorily, and no right over or interest in any such 

property shall be acquired compulsorily in any part of Nigeria except in the 

manner and for the purposes prescribed by a law that, among other things … 

The right to defend one’s property is a constitutional right and, as such, enjoys the same 

status as the right to life. However, the right to self-defence, particularly in the protection of 

                                                                 
311 J.W. Ehrlich, Erlich’s Blackstone113 in M. Diamond,’ The Meaning and Nature of Property: Home ownership and 

shared Equity in the Context of Poverty’29 St. Louis U. Pub. L. Rev. 85112 (2009) 85. 
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property, is not absolute. Section 32(3) of the Nigerian Criminal Code Act312 provides that a 

person is not criminally responsible for an act done in defence of property, provided the force 

used is reasonable and necessary. Similarly, Section 286 of the same Act specifically limits 

the use of force in defending property: 

“A person is not criminally responsible for using such force as is reasonably 

necessary for the defence of property, provided that the force used is not 

intended, and is not such as is likely to cause death or grievous harm.” 

It is therefore pertinent to note that the force must be “no more force than is reasonably 

necessary”,313 and it can rarely, if ever, be reasonable to use deadly force for the protection 

of property, considering the fact and the decision of the court in the case of Uguru v. The 

State.314 Thus, while Precious Mbakwe may have reacted instinctively, her response raises a 

fundamental legal dilemma: at what point does self-defence cross the threshold into 

unlawful aggression? 

4.0 THE LIMITS OF SELF-DEFENCE IN NIGERIAN CRIMINAL LAW. 

The position of the law is that self-defence must be instantaneous, necessary, and 

proportionate to the threatened attack. In Sunday Udofia v. The State, 315  Coker, JSC, 

emphasized that the force used must be reasonably necessary to stop the attack. 

Furthermore, Sections 286 and 287 of the Criminal Code Act provide that a person may use 

force in self-defence if they have a reasonable belief of imminent danger of death or grievous 

harm, but such force must not exceed what is reasonably necessary for their preservation. 

This raises a critical question: Where does one draw the line? At what point does self-

defence cross into unlawful aggression? In Akpan v. State,316 the Supreme Court reaffirmed 

that self-defence is justified only when the force used is necessary and proportionate. In that 

case, the court held that excessive retaliation, even in response to an attack, cannot be 

justified as self-defence. 

                                                                 
312 Criminal Code CAP C38, Laws of the Federation of Nigeria, 2004. 
313 Mohammed v. State (2020) LPELR-50919(CA). 
314 (2002) 9 NWLR (pt. 771) 90. 
315 (1984) LPELR-3306(SC) (PP. 26 PARAS. C). 
316 (1994) 9 N.W.L.R. 617. 
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Accordingly, while the law permits self-defence, the line is drawn when the force used 

becomes excessive, disproportionate, or no longer necessary to neutralise an immediate 

threat. However, the culpability of the aggressor also plays a key role in assessing the 

legitimacy of self-defence claims. Courts have recognised that while an aggressor initiates 

the conflict, the defender must still exercise restraint and use only force proportionate to the 

threat posed. In Akpan v. State, the Supreme Court held that self-defence does not justify 

the use of excessive force, especially when the attacker is no longer a threat.  

5.0 CONCLUSION 

While the aggressor bears initial culpability, the law imposes a duty on the defender to 

respond with only proportionate force. Where a defender escalates violence beyond 

necessity, their claim of self-defence fails, leading to criminal liability. Courts have 

consistently held that self-defence does not justify excessive retaliation, particularly when 

the aggressor no longer poses an immediate threat. Ultimately, proportionality remains the 

guiding principle in determining whether self-defence is justified or has crossed into 

unlawful aggression. The law demands restraint, not revenge, ensuring that self-defence 

remains a shield rather than a weapon of retaliation. 
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ABSTRACT 

In Nigeria, an estimated average of 44% of girls are married before their 18th birthday, placing 

the country among the highest globally. Nigeria is ranked eleventh in the world with the 

highest prevalence of child marriage.318 This occurs despite the existence of laws prohibiting 

child marriage, creating a stark paradox. The legislation intended to protect children is 

unenforced, rendering the laws mere words on paper.   

This paper focuses on the harsh reality of the widespread practice of child marriage in 

Nigeria, highlighting how the failure to enforce existing laws undermines the continuous 

efforts to eradicate the practice and protect the vulnerable. It examines the concept of early 

child marriage and the consequences of the gap between existing legislation and its effective 

enforcement. It further recommends steps that can be taken by the government to bridge 

this gap, as well as the need for comprehensive strategies.  

1.0 INTRODUCTION 

                                                                 
317  Student of the University of Jos and Editor at LAWRIT Journal of law. She can be accessed through 
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318 United Nations, 2018. 
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Child marriage is a custom all over the world where children are given into marriage, before 

they attain puberty or the age to be married as defined by the law.319 Child marriage is defined 

as the formal or informal union between a child under the age of 18 and an adult or another 

child. 320  It is a marriage carried out before the child is physically, physiologically, and 

psychologically ready to shoulder the responsibilities and realities of marriage and parenting.  

In Nigeria, the number of child marriage cases prevalent in most cultures, is when a family 

marries off their daughter by the age of 15 or earlier, with several others married off by the 

time they attain the age of 18. It is not uncommon to find girls of 7 -14 years already married 

off, with the girls sent to live with their husbands. 

Walisa Tasi’u Umar was a 14-year-old girl child married off by her parents to a 35-year-old 

man in Gezawa, outside Kano, in April 2014. Seventeen days into the marriage, Walisa was 

accused of murdering her husband and three of his friends by food poisoning. She later 

admitted to it, stating that she did not love the man and was forced into marriage with him. 

She opened up to her lawyer, informing the latter, that she was tied to the bed and raped by 

her husband.321 Another case is that of Ahmed Sani Yerima, a former Senator representing 

Zamfara West at the Nigerian Senate, who made the front page in 2010 when he married a 

13-year-old Egyptian girl.322 These cases, although disheartening, prove that young children 

are being exploited and forced into unhealthy marital situations.  

Child marriage and its effect on a child and society cannot be ignored. It often results in 

unwanted and/or child pregnancy, with increased risk of maternal mortality and serious 

illness. It increases the propensity of Gender Based Violence and Intimate-Partner Violence, 

just like in Walisu's case. Also, it results in reduced access to education and basic economic 

opportunities. Child marriage puts an end to the childhood and possibly limits the adulthood 

experience of a child.  

                                                                 
319 Buzome Chukwemeke and others, ‘Early Child Marriage in Nigeria, Causes, Effects and Remedies’ [2018] 4(1) Social 

Sciences Research <journal.aphriapub.com> accessed 28 April 2025.  
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It now begs the question as to why this practice has prevailed despite the fact that laws exist 

condemning it. The high incidence of child marriage in Nigeria is alarming, regardless of 

Nigeria's human rights obligations. Why does a significant gap persist between the 

legislation aimed at eradicating child marriage and its effective enforcement in Nigeria?  

2.0 LEGAL FRAMEWORK AGAINST CHILD MARRIAGE IN NIGERIA 

The major legislation in Nigeria that protects a child against child marriage is the Child 

Rights Act, 2003. The Act is a domestic manifestation of Nigeria’s ratification of the UN 

Convention on the Rights of the Child (CRC) and the African Charter on the Rights and 

Welfare of the Child (African Children’s Charter).323 

Section 277 of the Child Rights Act, 2003 defines a child as any person under the age of 18.324 

The Act is designed to protect children’s rights in line with the United Nations Convention 

on the Rights of a Child, 1989.  

Section 21 of the Child Rights Act, 2003, prohibits child marriage. It provides that, ‘No 

person under the age of 18 years is capable of contracting a valid marriage, and accordingly, 

a marriage so contracted is null and void of no effect whatsoever’. 

For the avoidance of doubt, Section 22 of the Act325 further cements the provision prohibiting 

child marriage. It maintains that, ‘No parent, guardian or any other person shall betroth a 

child to any person’. A contravention of either of the above sections amounts to a fine of 

N500,000 (Five Hundred Thousand Naira) or imprisonment for a term of five years or both 

such fine and imprisonment.326 

The Child Rights Act is the most complete legislation that deals with the rights of a child in 

Nigeria, as it covers every situation where a child may be subjected to abuse or exploitation. 

In clear and unmistakable terms, the Act prohibits and criminalizes child marriage in 

Nigeria. Although, the law has not been effective in arresting the high incidence of child 

marriage.  

                                                                 
323 Christopher Okafor and Ifidon Oyakhiromen, ‘Nigeria and Child Marriage: Legal Issues, Complications, Implications, 

Prospects and Solutions’ (2014) 29 Journal of Law, Policy and Globalization 120 

<https://core.ac.uk/download/pdf/234649997.pdf> accessed 28 April 2025. 
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325 Child Rights Act, 2003. 
326 Child Rights Act, 2003  s23. 



 

 94 

The Act, while possessing the potential to be effective, has unfortunately been unable to 

meet its essence, because it is up to the States to domesticate same, else it becomes otiose 

and nugatory. A total of 24 out of 36 states have domesticated the Act, thus hindering its 

widespread impact.  

The Constitution of the Federal Republic of Nigeria, 1999 (as amended), despite being the 

grund norm and the fons et origo, does not explicitly prevent child marriage. Having a 

corollary view of its letters leads to the conclusion that child marriage is unconstitutional. 

For instance, Section 29(4)(a) of the Constitution327 provides that ‘‘full age’ means the age of 

eighteen years and above’, and Section 29(4)(b)328 on the other hand, provides that, ‘any 

woman who is married shall be considered to be of full age.’ 

Another provision of the Constitution that relates to child marriage is Item 61, Part 1 of the 

Second Schedule to the Constitution, 329  in the exclusive legislative list of the federal 

government. This item is ‘The formation, annulment and dissolution of marriages other 

than marriages under Islamic law and Customary law, including matrimonial causes relating 

thereto.’ This provision takes marriages under Islamic law and customary law out of 

legislative competence. In other words, though the whole country is bound by Federal law, 

in the strict sense, the laws of the National Assembly have no effect on the formation, 

amendment, and dissolution of marriages under Islamic law and customary law including 

matrimonial causes relating thereto.  

Therefore, in relation to child marriage,330 Part 1, Item 61 of the Constitution renders the 

Child’s Rights Act powerless, as the 1999 Constitution serves as the supreme law of the land 

in Nigeria, overriding all other legislations, as stipulated in Section 1(3) of the Constitution. 

3.0 THE GAP BETWEEN LEGISLATION AND ENFORCEMENT  

Despite the fact that child marriage is prohibited by various legislations, like the Child’s 

Right Act 2003, the socio-cultural practice is an evil which shamefully continues to stare us 

in the face.  
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Various challenges have arisen when considering the enforcement of legislation on child 

marriage or the lack thereof. The gap between legislation and enforcement is one that has 

been created by the law itself. 

The Child Rights Act stipulates that the best interest of the child is to be of ‘primary 

consideration’ in all actions concerning him/her.331 Section 29(4) of the Constitution, in 

tandem with the Child Rights Act, is considered a setback as it recognizes a woman who is 

married to be of full age.   

In other areas of the law, the minor is not accorded such capacity. He/she has no capacity to 

contract. He/she cannot sue or be sued. She cannot vote in the general elections nor obtain 

a driving license. It is quite ridiculous that the same person with such legal disabilities is 

automatically endowed with marital maturity under the Constitution despite her age.  

Also, Part 1 Item 61 of the Second schedule to the Constitution takes marriages under 

Islamic and Customary law out of legislative competence. Nigeria operates a tripartite legal 

system with civil, customary, and Islamic law operating simultaneously. In relation to 

marriage, the federal government has no control over customary and Islamic marriages but 

only marriages conducted civilly. The majority of child marriages are under Customary and 

Islamic law. Hence, the Federal government cannot interfere with such marriages as a result 

of the provision in Part 1, Item 61 of the Constitution. This means that this provision in the 

Constitution can be used as a defence against child marriage and the violation of Section 21 

of the Child Rights Act, 2003. An instance where it was used as a defence and was successful 

is the Ahmed Yerima case.332 

This provision weakens and fails to give effect to the Child Rights Act to protect children 

against this abomination. It is a dangerous clause that serves as a loophole and provides 

constitutional backing to those who are parties to child marriage and justify the practice.  

Another major challenge is the Child Rights Act and its different levels of acceptance. When 

the law was passed in 2003, it was not automatically enacted into the law of every state. The 

Houses of Assembly of each State have to pass the Bill into their State laws for it to become 

enforceable.  As of 2016, the Child Rights Act was codified into law in 24 of Nigeria’s 36 
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States, with Enugu being the most recent to enact the law in December 2016.333 This means 

that subsequently, if child marriage is practiced, in States that have not adopted the Act, it 

is not an offence. The fact that the Child Rights Act is not enforced in all Nigerian states 

makes eradicating child marriages extremely difficult.  

4.0 RECOMMENDATIONS  

There are various steps the government can take to enforce the legislation prohibiting child 

marriage.  

The first is the modification of Part 1, Item of the Second Schedule to the Constitution to 

involve the Federal government in ‘formation, annulment, and dissolution of marriages, 

including customary and Islamic marriages.  

The second is for the age of 18 to be promulgated as the marriageable age under the 

Constitution. The Constitution is the Supreme law of the land and should render child 

marriages void.  

Additionally, legislation such as the Marriage Act, which is silent on the permissible age for 

marriage, needs to be modified to include the minimum age of 18. The Marriage Act under 

Section 3(1) merely provides that a marriage will be void if ‘either of the parties is not of 

marriageable age.’ 

Lastly, the Child Rights Act should be enforced in every state. The National Child Rights 

Implementation Committee reported in 2010 that the capacity for monitoring and 

sufficiently implementing is low because it has not been adopted by all states. 334  The 

enforcement of the Act in every state would completely change the trajectory of child 

marriages.  

 

 

5.0 CONCLUSION  

Child marriage is a form of violence and a violation of children’s rights, and in many ethnic 

groups, children are still getting married. It is not sufficient for the government to recognize 

                                                                 
333 National Human Rights Commission (n 7). 
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this evil and create laws. These laws have to be enforced for child marriage to be completely 

eradicated. Child marriage cannot continue to be justified by the law.  

The violations of the rights of children not only affect them but it affects society as a whole. 

It affects their health and life in general. It is a threat to reproductive health and a deterrent 

to their education and the economy. It redefines childhood for a child. This is why the 

government must insist on enforcing the legislation against child marriage.  
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GEORGE CARLIN’S ESTATE V. DUDESY: CASE COMMENT 

Qudus Olayiwola Ishola 

1.0 INTRODUCTION 

The rapid advancement of generative artificial intelligence (AI) has ushered in a new era 

of creativity. Still, it has also raised complex legal and ethical questions, particularly in 

intellectual property rights. The lawsuit filed by George Carlin’s estate against Dudesy, a 

media company, over an AI-generated comedy special titled George Carlin: I’m Glad I’m 

Dead exemplifies these challenges. Released on January 9, 2024, the special mimicked 

Carlin’s voice, comedic style, and likeness without authorization, sparking outrage from 

his family, fans, and legal experts. The estate accused Dudesy of copyright infringement, 

trademark violation, and harm to Carlin’s reputation, seeking damages and removing the 

special from public platforms. 

This case is a landmark dispute that underscores the tension between technological 

innovation and the protection of intellectual property. It also highlights the inadequacy 

of existing laws in addressing the unique challenges of generative AI. The Naos 

Simulations Game jurors ruled 19-4 (83% in favor) to support the estate’s claims, 

reflecting a strong majority view that Dudesy’s actions were unlawful and unethical.335 

This case comment examines the legal issues, arguments, and implications of the ruling, 

offering insights into the future of AI regulation and intellectual property rights. 

2.0 BRIEF SUMMARY OF FACTS 

The controversy began on January 9, 2024, when Dudesy, a media company known for its 

experimental use of artificial intelligence (AI), released an hour-long comedy special titled 

George Carlin: “I’m Glad I’m Dead.” The special, which was uploaded to Dudesy’s 

YouTube channel, used generative AI to mimic the voice, comedic style, and likeness of 

the late George Carlin, a legendary comedian known for his sharp wit and social 

commentary. 336  The AI-generated special featured Carlin’s digital avatar discussing 

contemporary topics, including technology, politics, and culture, in a manner 

reminiscent of his iconic stand-up routines. 
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The release of the special sparked “immediate backlash.” George Carlin’s estate, which 

manages his intellectual property rights, condemned the video as a blatant violation of 

Carlin’s copyrights and trademarks. Kelly Carlin, the comedian’s daughter, publicly 

criticized the special, calling it a “mockery” of her father’s legacy and a disrespectful 

exploitation of his life’s work. She emphasized that her father’s comedy was a product of his 

unique human experience, creativity, and intellect, which no machine could replicate. 

The estate filed a lawsuit against Dudesy, alleging copyright infringement, trademark 

violation, and harm to Carlin’s reputation. The lawsuit argued that the AI-generated 

special was a “piece of computer-generated clickbait” that not only exploited Carlin’s 

likeness for profit but also detracted from the value of his original works.337 The estate 

sought several remedies, including an unspecified amount of damages, the immediate 

removal of the special from all public platforms, and the destruction of all video copies. 

Dudesy’s podcast hosts, Will Sasso and Chad Kultgen, defended the special, claiming that 

it was written by Kultgen and that AI was merely a tool to bring the project to life. They 

likened AI to “the next paintbrush,” arguing that it represents a new frontier in creative 

expression. However, the estate countered that using Carlin’s likeness without 

authorization was unlawful and unethical, regardless of the technology involved.338 

The special garnered over 500,000 views on YouTube, demonstrating the public’s 

fascination with AI-generated content. However, the overwhelming response from 

Carlin’s fans and family was negative, with many viewing the special as a disrespectful 

attempt to capitalize on Carlin’s legacy. This case highlights the growing tension 

between technological innovation and protecting intellectual property rights in the 

digital age. 

3.0 PROCEDURAL HISTORY 

The lawsuit was filed in early 2024 in a U.S. federal court. George Carlin’s estate alleged 

that Dudesy’s AI-generated special violated copyright laws by creating a derivative work 

without authorization. The estate also claimed that using Carlin’s likeness constituted 

trademark infringement, as it misled consumers into believing that the special was 

endorsed by the estate. 
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Additionally, the estate argued that the special harmed Carlin’s reputation by associating 

his legacy with low-quality, AI-generated content. 

Dudesy, in its defense, argued that the special was a transformative work protected under 

the fair use doctrine. The company claimed that the AI-generated content was a form of 

artistic expression and did not intend to mislead consumers or harm Carlin’s legacy. 

However, the estate maintained that the special was a commercial exploitation of 

Carlin’s likeness and comedic style, which required authorization under copyright and 

trademark laws.The case was adjudicated through the Naos Simulations Game, a legal 

simulation platform to analyze complex legal disputes. The jurors ruled 19-4 (83% in favor) 

supporting the estate’s claims, finding Dudesy liable for copyright infringement and 

trademark violation.339 The majority decision emphasized the need to protect intellectual 

property rights in the face of rapidly evolving AI technology. 

4.0 HOLDING / COURT RULINGS 

Naos Simulations, an edtech developer of a Law Simulation Game, conducted a research 

study from February 17-23, 2025. The study was conducted as a blend of Game Theory 

and a Blind Jury System. Twenty-three participants, law students and graduates, who 

acted as Junior Jurors, had a week to decide on this case. They submitted their decisions, 

and the result was 19:4 in favor of George Carlin’s estate.340 

The majority decision held that Dudesy’s use of George Carlin’s likeness and comedic 

style constituted copyright infringement and violated trademark laws. The court ruled 

that the AI-generated special was a derivative work created without authorization, which 

harmed the value of Carlin’s original works and misled consumers. The court awarded 

damages to the estate and ordered the removal and destruction of the special, aligning 

with the estate’s request.
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5.0 ROADMAP 

This case comment analyzes the following key issues: 

1. Copyright Infringement: Whether Dudesy’s use of Carlin’s likeness and 

comedic style constituted copyright infringement. 

2. Ethical and Legal Implications of Generative AI: The broader implications of 

using AI to replicate a deceased individual’s likeness and the need for more explicit 

regulations. 

3. Remedies and Compensation: The appropriateness of the remedies awarded to 

Carlin’s estate, including damages and the destruction of the special property. 

6.0 REASON/ANALYSIS 

1. Copyright Infringement 

The central issue in this case was whether Dudesy’s AI-generated special infringed on 

George Carlin’s copyrights. Under U.S. copyright law, the estate retains exclusive rights to 

Carlin’s works, including his comedic style, performances, and likeness. The estate 

argued that the special was a derivative work that directly mimicked Carlin’s voice and 

style, creating a false association with his legacy. 

Dudesy countered that the special was a transformative work protected under the fair 

use doctrine. The company claimed that the AI-generated content was a form of artistic 

expression that added new meaning and context to Carlin’s work. However, the jurors 

rejected this argument, ruling that the special was not transformative enough to qualify as 

fair use. Instead, they found that the special exploited Carlin’s likeness for commercial 

gain, which required authorization under copyright law. 

The 83% majority decision emphasized that the special harmed the market value of 

Carlin’s original works by creating a competing product that could confuse consumers. 

This ruling sets an important precedent for future cases involving AI-generated content 

and copyright infringement. 

2.  Ethical and Legal Implications of Generative AI 
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This case highlights the ethical and legal challenges of generative AI, particularly in the 

context of intellectual property rights. While AI offers exciting possibilities for creativity, 

it also raises concerns about the unauthorized use of individuals’ likenesses and works. 

The lack of clear regulations governing AI-generated content has created a legal gray 

area, leaving creators and estates vulnerable to exploitation. 

The majority decision underscored the need for more precise legal frameworks to 

address these challenges. Proposed legislation, such as the No Fakes Act, which seeks to 

prevent unauthorized digital replicas of individuals, could provide a model for future 

regulations. The ruling also emphasized the importance of obtaining proper 

authorization before using AI to replicate a person’s likeness, particularly in commercial 

contexts. 

3. Remedies and Compensation 

The court awarded damages to George Carlin’s estate, reflecting the harm caused by 

Dudesy’s actions. The estate had sought an unspecified amount of damages, which the 

court determined based on the profits Dudesy earned from the special and the harm to 

Carlin’s legacy. Additionally, the court ordered the removal and destruction of the special, 

ensuring that it could no longer be accessed or distributed. 

These remedies align with the estate’s requests and send a strong message about 

protecting intellectual property rights. The destruction of the special is particularly 

significant, as it prevents further harm to Carlin’s legacy and sets a precedent for similar 

cases. 

7.0 CONCLUSION 

The 19-4 ruling favoring George Carlin’s estate marks a significant milestone in the 

ongoing debate over the intersection of AI technology and intellectual property rights. By 

holding Dudesy liable for copyright infringement and unauthorized use of Carlin’s 

likeness, the court has sent a clear message that the rights of creators and their estates 

must be respected, even in the face of rapidly evolving technological advancements. This 

decision sets a precedent for future case
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involving generative AI, emphasizing the need for more precise legal frameworks 

to address the unique challenges posed by this technology. 

The case also underscores the ethical responsibilities of creators and media 

companies when using AI. While AI offers exciting possibilities for innovation, it 

must be used in a way that respects the rights and legacies of individuals. The 

ruling highlights the importance of obtaining proper authorization and ensuring 

that AI-generated content does not harm the reputation or market value of original 

works. 

Looking ahead, this case will likely influence the development of new laws and 

regulations governing the use of generative AI. Proposed legislation, such as the 

No Fakes Act, which aims to prevent unauthorized digital replicas of individuals, 

could provide a model for future legal frameworks. As technology continues to 

evolve, it is crucial for lawmakers, creators, and technology companies to work 

together to strike a balance between innovation and the protection of intellectual 

property rights. 

In conclusion, the lawsuit between George Carlin’s estate and Dudesy is a 

cautionary tale and a call to action. It reminds us that while technology can push 

the boundaries of creativity, it must do so within the bounds of the law and with 

respect for the rights of individuals. The 83% majority ruling in favor of the estate 

is a step toward ensuring that the legacies of cultural icons like George Carlin 

are preserved and protected in the digital age. 
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FACTORIES AND FRACTURES: WOMEN’S RIGHTS IN ETHIOPIA’S FAST-

GROWING INDUSTRIAL PARKS 

By Kalkidan Amlaku  Tebeje* and Kidist Dessalegn Ejigu464 

 

INTRODUCTION 

Over the past 10 years Ethiopia has registered expanding investment in the 

manufacturing industry. Industrial parks are becoming the fastest growing 

manufacturing sectors of Ethiopia generating g near half percent of the country’s 

export and high number of job opportunities. As a national priority effort, now 

Ethiopia has 22 industrial parks under various sectors such as garment, textile and 

leather, agro processing and medical equipment. It contributes to the 10% of the 

country’s GDP and 44% of the export items.   

GROWTH OF INDUSTRIAL PARKS AND WOMEN'S EMPLOYMENT 

The government has created over 70,000 employment opportunities for 

Ethiopians465.In the past two decades and women’s employments rate has increased 

even in the times when there has been decline in the national unemployment rate466. 

Textile and garment leather agro processing industries are among the 

manufacturing sector that are created employment opportunity largely for women467. 

Women plays important role since they make up more than half number of the 

working population468. Despite the fact that they are large in number women are still 

struggling with massive inequity between sexes. 

The government has entitled them specific right on the constitution and different 

legislations but this is a recent history in Ethiopia. In the past, women have been 

discriminated and their job was confined to domestic household activities. They 

have been denied number of rights such as owning property, equal opportunity to 

job, equal payment of work, access to promotion and others. To reverse this Ethiopia, 
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as it is stated on article 35(3) of the FDRE constitution, it entitles them to affirmative 

measures to compensate the past inequality and discrimination that women suffered. 

Also Ethiopia has signed number of conventions and treaties regarding protection 

of women right.  

 

 

LEGAL FRAMEWORK FOR WOMEN'S RIGHTS 

The current government endorsed a national policy on women and set up a structure 

of Women Affairs Office (WAO). The WAO at highest level is affiliated to Prime 

Minister’s office. Civil society organizations also emerged in Ethiopia such as The 

Women Lawyers Association (EWLA) was the first and well known 469 . Others 

include the Addis Ababa Women Association (AAWA), the Network of Ethiopia 

Women Association (NEWA). Now they are entitled to range of both domestic and 

internationally regarding the working condition, employment, equality, and others. 

The first major international instrument is the international covenant on economic, 

social, and cultural rights (ICESCR). It affirms the right of women to work not 

inferior to those enjoyed by men with equal pay for equal work, a wage that enables 

them to live decent life, safe and healthy work conditions, equal opportunity in 

promotion to a higher level by requirement of senior and competence and rest, 

leisure and paid public holidays. Collectively, women workers have the right to form 

trade unions or join existing ones and right to strike. 

INTERNATIONAL INSTRUMENTS 

The convention for the elimination of all forms of discrimination against women 

(CEDAW) also deals with employment related right of women. It obliges the state to 

ensure the elimination of discrimination of women in employment by taking 

appropriate measures. Specifically, it obliges state to ensure nondiscrimination in 

realizing the state in under obligation to prohibit termination of employment of 

women on the ground of marriage and pregnancy, to introduce maternity leave and 

provide special protection for women during pregnancy from works harmful to them. 

International labor organization (ILO) convention. As per the numerous 
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conventions adopted under the auspice of ILO, in addition to the common 

protections they enjoy with workingmen, women workers are accorded specific 

rights. Female workers are also afforded protection during and after pregnancy, 

prohibition of engagement in works that are deemed to be hazardous to health of the 

mother or the fetus to a minimum of 14 weeks’ maternity leave and to a leave upon 

medical recommendation before or after giving birth.  

DOMESTIC LAWS 

The aforementioned international instrument, which are made part of the laws of 

Ethiopia by virtue of constitution Ethiopia .when we come to the domestic laws of 

Ethiopia that give protection for women .the first documents is the constitution as it 

is stated on article 35 women are entitled to number of rights including affirmative 

actions and article 42 of labor right of the constitution gives specific rights to women 

such as right of maternity leave,  the another is the labor proclamation 1156/2019 it 

gives women the right to maternity protection at work, right to equal remuneration , 

time off for medical examination prohibits against a night and over time work for 

pregnant workers prohibition against dangerous works and the right to employment 

security. All these domestic laws give protection for women rights.  

CHALLENGES AND BARRIERS 

Despite all the legislations, a significant amount of discrimination remains and 

continues to exclude women from economic governance and creates barriers for 

women empowerment. The global report of 2010 ranked Ethiopia 121 out of 134 

countries in gender inequality470. The rate of gender based violence remains high in 

the country. There is large number of female employees in the industrial parks 

consequently it is important to assess their right in there. Problems such as 

existence of low wages in comparison to male in industrial factories, sexual 

harassment from coworkers and management staffs are becoming common in the 

country even though they have been clearly expressed in different legislation the 

country adopted and conventions it signed. There is also a gap in asserting of women 

about the rights. they are entitled this increases their vulnerability for the violations. 
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They have lower rate of instituting labor claims before labor disputes settlement 

bodies compared to male workers471. 

PRACTICAL BARRIERS HINDERING WOMEN FROM DEMANDING THEIR 

RIGHTS  

A number of practical barriers are raised as factors hindering female workers from 

demanding enforcement of their rights. One of the common obstacles repeatedly 

noted is getting evidence, especially witnesses willing to attest in support of their 

allegation. The common form of evidence that a worker can produce in support of 

her allegation of violations of rights at the work place is witness from among co-

workers. However, study participants and key informants emphatically stated that 

no serving employee is willing to give testimony against her employer for fear of 

reprisal.  

Other factors include: lack of confidence and limited awareness about the 

mechanisms for enforcing rights; the time and monetary cost associated with 

pursuing a legal claim; and the deeply ingrained social norm that upholds that 

women should be passive and obedient, not assertive and demanding. It appears that 

in some enterprises, let alone raising broader labour rights and welfare issues at the 

workplace, inquiring about unaccounted wage deductions is understood by the 

workers as a reprimand-able behaviour. There is, however, a belief, at least on the 

part of those female workers who have gone through litigation, that going for legal 

action helps to improve the situation, if not for them, for their colleagues and they 

noted that rights awareness creation initiatives are useful. There is also a big sloppy 

side in the regulatory and law enforcement sector of the state. The existing labour 

legislation is not up to the growing complexity of labour relations with the growing 

industrialization. Labour affairs departments are found to be deficient in terms of 

response and in their human resource, technical capacity and budgeting. They are 

not provided with quality and adequate staff and budget to enable them carryout the 

ever-expanding labour inspection and labour disputes conciliation work472.  
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CONCLUSION AND RECOMMENDATIONS 

To tackle the problems the labour relations regulatory organ, the Ministry of Labour 

and Social Affairs and corresponding regional and local offices, should be organized 

and resourced to a degree that benefits their growing task with the expanding 

investment in manufacturing industry and other sectors. The Ministry of Health, 

Ministry of Labour and Social Affairs, Ministry of Education and higher education 

institutions should work in collaboration to train and address the shortage of 

qualified occupational safety and health officers, which is raised as critical problem. 

Minimum wage should be introduced, sector wide or universal. This will help female 

factory workers as leverage to secure a living wage. Concerted effort should be made 

to create confidence on the contents of the labour law and provide capacity building 

training on workplace issues for workers and employers. Implement a program to 

nurture a culture of unionization and labour movement. Implement program to 

engender a practice of adherence to voluntary industry code of conducts and social 

audit. 

 

 

Joint Venture versus Production Sharing Contracts in Nigeria: Legal Implications 

for Resource Sovereignty under the Petroleum Industry Act Regime 

By Oluwatumininu Olasubomi Odunuga* and Boluwatife Adejare Adegbite* 

 

Abstract 

 

Nigeria’s preeminent position as Africa’s largest oil producer has perpetually 

necessitated a delicate constitutional balancing act between attracting essential 

foreign investment and enforcing the sovereign rights enshrined in Section 44(3) of 

the 1999 Constitution. This comprehensive legal analysis examines the intricate 

dynamics of Joint Venture agreements and Production Sharing Contracts within 

Nigeria’s upstream petroleum sector. Through rigorous doctrinal assessment of 

statutory frameworks, judicial precedents, and comparative models, the study 

reveals how Nigeria’s gradual transition toward Production Sharing Contracts 
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introduces complex tensions between theoretical resource ownership and practical 

operational control. The Petroleum Industry Act 2021 emerges as a pivotal 

legislative intervention whose ultimate efficacy in reconciling these tensions 

remains contingent upon institutional capacity, anti-corruption enforcement, and 

consistent judicial interpretation of the state’s fiduciary obligations over 

hydrocarbon resources.473 

 

1.0 Introduction  

The historical trajectory of Nigeria’s petroleum sector presents a profound 

sovereignty paradox: a nation endowed with approximately 37 billion barrels of 

proven oil reserves yet perennially constrained in translating subterranean wealth 

into sustainable development. Following the landmark discovery of commercially 

viable crude at Oloibiri in present-day Bayelsa State by Shell-BP in 1956, Nigeria’s 

hydrocarbon governance has oscillated between colonial-era extraction paradigms 

and post-independence resource nationalism. Early concessionary frameworks 

granted foreign operators near-total control, but the sovereignty reawakening after 

independence in 1960 catalysed innovative governance models. The 1970s witnessed 

the emergence of Joint Ventures that positioned the state, through the Nigerian 

National Petroleum Corporation, as an equity participant in petroleum operations. 

By the 1990s, mounting fiscal pressures and the technical challenges of frontier 

offshore exploration prompted Nigeria’s strategic pivot toward Production Sharing 

Contracts, thereby transferring financial risks to international oil companies while 

retaining formal state ownership. The landmark Petroleum Industry Act 2021 now 

represents Nigeria’s most ambitious legislative effort to resolve these historical 

tensions through comprehensive institutional restructuring. This article addresses 

a fundamental question: How do the structural architectures of Joint Ventures and 

Production Sharing Contracts legally reconfigure Nigeria’s constitutional 

sovereignty over petroleum resources as guaranteed under Section 44(3) of the 1999 
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Constitution? In answering this, the study provides critical evaluation of the PIA’s 

potential to recalibrate state-investor relations through NNPC’s commercialisation, 

unified fiscal regimes, and host community obligations.   

 

2.0 Historical Evolution of Petroleum Contracts: From Colonial Concessions to 

Sovereign Partnerships   

 

2.1. Colonial Foundations: The Concessionary Paradigm (1908–1956)  

The origins of Nigeria’s petroleum governance remain inextricably tied to imperial 

economic designs. The Nigerian Bitumen Corporation’s exploratory drilling 

operations in the Araromi region between 1908 and 1914, financed primarily by 

German capital, marked West Africa’s earliest systematic oil prospecting endeavour. 

However, the outbreak of the First World War abruptly terminated this nascent 

initiative. Substantive exploration activities resumed in 1938 when Shell D’Arcy, a 

corporate precursor to Shell-BP, secured an exclusive colonial concession spanning 

over 357,000 square miles, encompassing more than ninety percent of Nigeria’s 

territorial landmass. 474  These concessionary contracts, etymologically derived 

from the Latin term concessio meaning to yield or grant, effectively codified 

imperial resource asymmetry into legal frameworks. Under this arrangement, the 

colonial administration transferred subsurface mineral rights to private entities for 

exceptionally lengthy terms ranging from thirty to ninety-nine years, retaining only 

nominal royalty payments typically amounting to less than ten percent of production 

value. Crucially, these concessions systematically excluded state participation in 

operational decision-making, financial auditing, or technical oversight. The colonial 

government confined itself to a passive revenue collection role, thereby effecting a 

comprehensive alienation of sovereignty over mineral assets. This governance 

model entrenched Nigeria’s peripheral status within global petroleum capitalism, 

positioning the territory as a mere supplier of crude rather than an active controller 

of hydrocarbon value chains.   
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2.2. Post-Independence Resource Nationalism: The Joint Venture Experiment 

(1960s–1980s)   

Nigeria’s attainment of independence in 1960 ignited vigorous constitutional 

debates regarding the reclamation of resource sovereignty. The 1969 Petroleum 

Decree, subsequently codified as the foundational Petroleum Act, explicitly 

repudiated colonial concessionary frameworks by declaring all petroleum resources 

"vested in the state."475 This legislative shift precipitated the establishment of the 

Nigerian National Oil Corporation in 1971, which later merged with the federal 

Ministry of Petroleum Resources in 1977 to form the Nigerian National Petroleum 

Corporation. NNPC became the institutional vehicle for state participation through 

Joint Venture arrangements with international oil companies. Under this 

governance model, NNPC typically maintained equity stakes between fifty-five and 

sixty percent in partnership with major international operators including Shell, 

Mobil, and Chevron, with relationships governed by detailed Joint Operating 

Agreements. The JV structure symbolised an emergent post-colonial legal 

consciousness whereby sovereignty would be exercised not through exclusionary 

policies but through collaborative operational control. The Nigerian state thereby 

transitioned from passive royalty-collector to active co-investor, sharing operational 

risks through the controversial 'cash call' system requiring NNPC to fund its equity 

share directly from federal budgets.   

 

Despite these aspirations, the Joint Venture model encountered profound systemic 

contradictions during implementation. Nigeria’s chronic fiscal instability routinely 

impeded timely cash call payments, with official records indicating that between 

2010 and 2015 alone, NNPC accumulated over seven billion dollars in unpaid 

obligations, thereby paralysing critical development projects in the Bonga and Egina 

offshore fields. International operators responded by systematically withholding 

production data and marginalising NNPC representatives from technical decision-

making forums. As Professor Omowumi Iledare observed in his seminal analysis, 

Joint Ventures progressively degenerated into "asymmetrical partnerships where 
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nominal state ownership effectively masked operational surrender." 476  Judicial 

inertia further exacerbated this dynamic; in the consequential case of NNPC v Lutin 

Investissements, 477  the Supreme Court declined to enforce standard Joint 

Operating Agreement audit clauses, thereby permitting international operators to 

withhold critical expenditure records. Consequently, Joint Ventures transformed 

from instruments of sovereignty into significant fiscal liabilities, with documented 

evidence revealing that between 2008 and 2016, they consumed approximately 

twenty-five percent of Nigeria’s capital expenditure while contributing barely forty 

percent of total petroleum production.   

 

2.3. Risk Allocation and the PSC Revolution (1993–Present) 

Fiscal exhaustion from Joint Venture obligations catalysed Nigeria’s strategic 

embrace of Production Sharing Contracts as an alternative governance framework. 

The Deep Offshore and Inland Basin Production Sharing Contracts Act of 1993 

formally institutionalised this transition, specifically targeting high-risk offshore 

fields requiring substantial capital investment. 478  Modelled after Indonesia’s 

pioneering 1966 framework, Production Sharing Contracts fundamentally 

reallocated exploration risks to international operators by requiring contractors to 

finance all operational activities, recover costs from initial production volumes 

designated as 'cost oil,' and share residual 'profit oil' with the state according to 

predetermined ratios. Crucially, Section 1(1) of the Act explicitly preserved state 

ownership throughout the contractual term, thereby maintaining alignment with 

Section 44(3) constitutional imperatives.479 By 2020, Production Sharing Contracts 

governed approximately forty-five percent of Nigeria’s total production, including 

major deepwater developments such as Total’s Akpo field and Chevron’s Agbami 

operations.   

The Petroleum Industry Act of 2021 entrenched Production Sharing Contracts as 

Nigeria’s preferred governance model while simultaneously addressing historical 

deficiencies. The legislation recalibrated profit-oil sharing formulas to increase 
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state allocations to sixty-five percent for ultra-deepwater fields, imposed stringent 

cost-recovery caps limiting deductions to sixty percent of production volumes, and 

mandated independent third-party expense auditing. However, as subsequent 

analysis reveals, these progressive reforms confront enduring challenges related to 

operational opacity and enforcement capacity.   

 

3.0 Legal Frameworks: Constitutional Sovereignty and the PIA Reformation 

3.1. Section 44(3): The Bedrock of Resource Sovereignty  

Section 44(3) of the 1999 Constitution unequivocally provides that "The entire 

property in and control of all minerals, mineral oils and natural gas […] shall vest in 

the Government of the Federation."480 This constitutional provision entrenches the 

doctrine of permanent sovereignty over natural resources, an international legal 

norm formally crystallised in United Nations General Assembly Resolution 1803 of 

1962. Within Nigerian jurisprudence, the courts have consistently interpreted this 

doctrine as imposing an affirmative fiduciary duty upon the state to manage 

hydrocarbon resources for the collective benefit of all citizens. In the landmark 

decision of Attorney-General of the Federation v Attorney-General of Abia State, 

the Supreme Court definitively held that offshore oil revenues belong exclusively to 

the federal government, thereby summarily dismissing littoral states’ claims to 

resource derivation. 481  Similarly, Attorney-General of Lagos State v Attorney-

General of the Federation robustly affirmed federal exclusivity in petroleum 

licensing, expressly invalidating state-level regulatory initiatives.482 While these 

jurisprudential developments reinforce centralised sovereignty, they simultaneously 

expose profound tensions with advocates of fiscal federalism who contend that 

resource control should extend to subnational entities.   

 

3.2. The Petroleum Industry Act 2021: Restructuring Sovereignty 

The transformative significance of the Petroleum Industry Act lies in its ambitious 

attempt to reconcile constitutional sovereignty imperatives with contemporary 

market efficiency demands. Among its most consequential innovations is the 
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commercialisation of NNPC under Section 53, which transitioned the corporation 

from a statutory entity to a commercially structured limited liability company 

incorporated under the Companies and Allied Matters Act.483 This restructuring 

aims to insulate petroleum operations from political interference, though the 

government’s retention of one hundred percent shareholding raises legitimate 

questions about genuine operational autonomy. The Act’s regulatory reforms 

dissolved the Department of Petroleum Resources, replacing it with two specialised 

agencies: the Nigerian Upstream Petroleum Regulatory Commission with authority 

over exploration and production activities, and the Nigerian Midstream and 

Downstream Petroleum Regulatory Authority governing processing, transportation, 

and distribution sectors. 484  The Commission’s extensive powers include cost 

auditing, reserve certification, and enforcement of local content requirements, all 

critical for effective sovereign oversight.   

 

In response to decades of environmental degradation and community conflict, Part 

V of the Act establishes Host Community Development Trusts funded by mandatory 

contributions of three percent of operators’ annual operational expenditure.485 This 

legislative innovation directly addresses jurisprudential developments emerging 

from cases such as the Ogoni dispute with Shell, thereby formally linking resource 

sovereignty concepts to social licence imperatives. The Act’s fiscal provisions 

replace opaque incentive regimes with price-responsive royalty structures scaling 

up to twenty percent for shallow water operations, while harmonising tax obligations 

across the value chain. For Production Sharing Contracts specifically, cost recovery 

deductions are now capped at eighty percent in frontier basins, reserving 

substantially larger profit oil allocations for the state.   

 

4.0 Joint Ventures: Sovereignty Compromised by Fiscal Incapacity 

 

Joint Ventures theoretically facilitate direct state sovereignty exercise through 

NNPC Limited’s majority equity positions and participation in governance 
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structures established by Joint Operating Agreements. Under this framework, state 

representatives engage in management committee decision-making, access 

proprietary technical data, and independently market their allocated crude oil 

shares. Historically, Joint Ventures facilitated valuable technology transfers, with 

documented evidence indicating that ExxonMobil’s joint venture operations trained 

seventy-two percent of NNPC’s senior engineers between 1990 and 2010.   

 

However, three interconnected sovereignty-eroding flaws persistently undermine 

the Joint Venture model’s theoretical advantages. Nigeria’s chronic fiscal fragility 

systematically transforms state equity ownership into an operational liability rather 

than an instrument of control. NNPC’s documented cash call defaults, which peaked 

at $5.1 billion in arrears during 2016, triggered widespread adoption of Alternative 

Financing Arrangements whereby international operators or third-party lenders 

fund the state’s equity contributions in exchange for priority crude oil allocations. 

Judicial endorsement of this practice emerged in Chevron Nigeria Ltd v NNPC,486 

where the Federal High Court validated financing structures that effectively 

mortgage state equity to private creditors. This financial subordination inevitably 

cedes strategic control, as demonstrated by Egina field arrangements where Total 

secured contractual veto rights over NNPC board nominations.   

 

Simultaneously, Joint Ventures suffer endemic governance deficiencies arising from 

institutional conflicts of interest. NNPC’s dual role as joint venture participant and 

regulatory authority creates perverse incentives that facilitate expense inflation, 

with a 2015 NEITI audit identifying $598 million in unverified "security costs" 

charged to joint venture budgets. 487  Political interference compounds these 

structural weaknesses, with documented instances of ministerial directives 

overriding Joint Operating Agreement provisions, most notably in the controversial 

2019 award of pipeline surveillance contracts without competitive tender processes.   
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Furthermore, the Joint Venture model demonstrably inhibits Nigeria’s strategic 

preparedness for global energy transition. Inflexible Joint Operating Agreements 

typically lock parties into thirty-year production timelines that disincentivise 

investment in gas flaring reduction technologies. The model’s capital intensity 

simultaneously starves renewable energy initiatives, with NNPC allocating less than 

one percent of its 2023 joint venture budgets to solar energy projects despite 

Nigeria’s vast photovoltaic potential.   

 

5.0 Production Sharing Contracts: Sovereignty Preserved or Diluted?  

Production Sharing Contracts structurally prioritise sovereignty retention through 

their fundamental contractual architecture. Unlike concessions or Joint Ventures, 

the state never transfers mineral title under this arrangement. International oil 

companies operate strictly as contractors rather than co-owners, with rights limited 

to cost recovery and profit sharing according to predetermined formulas. Nigeria’s 

adoption of this model closely mirrors Indonesia’s Kontrak Production Sharing 

framework developed during the 1960s to reclaim resource control from foreign 

operators. The Petroleum Industry Act further tightens state oversight through 

Section 87, which mandates Nigerian Upstream Petroleum Regulatory Commission 

pre-approval of exploration budgets, and Section 94, which imposes ten-year 

limitations on cost recovery periods.   

 

Notwithstanding these structural advantages, Production Sharing Contracts 

generate complex sovereignty dilemmas through operational opacity in three critical 

dimensions. Cost recovery mechanisms grant international operators excessive 

discretion in classifying recoverable expenditures, with pre-PIA audits, including 

NEITI (2015) and KPMG (2018), identified cumulative disputed expenses exceeding 

$10 billion, notably inflated cost claims such as executive jet leases charged to Bonga 

field operations. 488  Despite the Petroleum Industry Act’s requirement for 

independent third-party auditing under Section 231, implementation remains 

obstructed by the Commission’s technical capacity limitations.   
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Additionally, the historical fiscal rigidity of Production Sharing Contracts created 

substantial sovereign revenue losses. Pre-2019 contractual frameworks lacked 

automatic price-adjustment mechanisms, resulting in Nigeria forfeiting an 

estimated $62 billion between 1993 and 2018 from unrevised deepwater terms, as 

judicially confirmed in Attorney-General v ExxonMobil.489 While the Petroleum 

Industry Act’s price-responsive royalty provisions theoretically remedy this 

deficiency, their practical application faces persistent challenges through 

international arbitration initiated by operators.   

 

Perhaps most fundamentally, informational asymmetry continues to undermine 

effective sovereignty. The Nigerian Upstream Petroleum Regulatory Commission 

remains operationally dependent on operator-supplied production data, impeding 

independent reserve verification and creating audit vulnerabilities. In the 

consequential public interest litigation of SERAP v NNPC, the Federal High Court 

explicitly condemned the corporation’s systemic failure to disclose Production 

Sharing Contract audit reports as violating the stewardship mandate implicit in 

Section 44(3) of the Constitution.490   

 

6.0 Comparative Jurisdictions: Sovereignty Lessons for Nigeria 

 

Indonesia’s five-decade evolution of Production Sharing Contracts offers 

particularly instructive parallels for Nigeria. Following its 1965 hydrocarbon 

nationalisation, Indonesia’s state-owned Pertamina corporation pioneered 

Production Sharing Contracts to attract foreign capital without ceding sovereignty. 

However, initial lax oversight enabled substantial cost inflation, prompting 

comprehensive 2001 reforms that introduced independent reserve auditors, sliding-

scale profit oil mechanisms, and mandatory divestment requirements compelling 

foreign operators to transfer fifty-one percent equity to local entities after ten years 

of production. These measures successfully increased state participation, with the 

                                                                 
489  Attorney General of the Federation v. ExxonMobil (Unreported Suit No: FHC/ABJ/CS/780/2016). 

490  SERAP v. NNPC (Unreported Suit No: FHC/ABJ/CS/1191/2020).  
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Cepu Block seeing Pertamina’s equity share rise to 54% alongside fiscal terms lifting 

total government take to 85%.491. 

 

Norway’s hybrid governance model presents contrasting but equally valuable 

insights. The 1972 Concession Act mandates that state-owned Equinor maintain 

minimum fifty percent participation in offshore licenses, supplemented by the 

innovative State Direct Financial Interest programme.492 This mechanism enables 

direct state investment, currently holding thirty-four percent in the Johan Sverdrup 

field, via the specialist state-owned entity Petoro, thereby capturing economic rents 

without operational responsibilities. Norway’s Petroleum Directorate complements 

this framework through satellite-based real-time production monitoring that 

eliminates data asymmetry.   

 

Nigeria’s Petroleum Industry Act partially incorporates these international 

innovations but omits critical elements. Unlike Norway’s specialised Petoro 

arrangement, NNPC Limited remains burdened with direct operational involvement 

rather than functioning as a passive equity vehicle. Contrasted with Indonesia’s 

divestment regime, the Act contains no mandatory equity transfer requirements, 

thereby perpetuating foreign operational dominance in Nigeria’s most productive 

fields.   

 

7.0 Conclusion: The Sovereignty Imperative under the PIA   

 

Nigeria’s century-long contractual evolution, from colonial concessions to 

Petroleum Industry Act-governed partnerships, reflects an enduring constitutional 

tension between leveraging essential foreign capital and honouring Section 44(3)’s 

sovereign imperative. Joint Ventures, despite their theoretical capacity to facilitate 

state participation, consistently succumb to fiscal incapacity and governance 

deficiencies that transform majority equity into a vehicle for operational surrender. 

                                                                 
491  SKK Migas, Cepu Block Production Sharing Contract Amendment (Jakarta 2016) Annex II; PT 

Pertamina, Annual Report 2016 (Jakarta 2017) 28; International Energy Agency, Indonesia Energy Policy 

Review (2019) 76. 

492  Petroleum Activities Act 1996 (Norway) s. 3 - 4. 
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Production Sharing Contracts nominally preserve state ownership but introduce 

subtle sovereignty risks through cost-recovery ambiguities and informational 

asymmetries that undermine effective oversight.   

 

The Petroleum Industry Act 2021 represents significant progress in rebalancing this 

equation through multiple structural innovations. NNPC Limited’s 

commercialisation potentially enables depoliticised decision-making, while the 

Nigerian Upstream Petroleum Regulatory Commission’s enhanced auditing powers 

promise greater fiscal discipline in Production Sharing Contracts. The creation of 

Host Community Development Trusts acknowledges that genuine resource 

sovereignty extends beyond the federal government to include producing 

communities whose wellbeing constitutes the social licence for petroleum 

operations. Nevertheless, the Act’s transformative potential remains contingent 

upon three critical implementation factors: consistent judicial vigilance in enforcing 

the state’s fiduciary duty under Section 44(3), as articulated in SERAP v NNPC, 

through mandating comprehensive transparency in Production Sharing Contract 

cost audits; substantial investment in institutional capacity building to enable the 

Commission to conduct independent production verification through satellite 

monitoring and specialised technical staffing; and rigorous anti-corruption 

enforcement that prosecutes cost inflation as economic sabotage under Section 

311’s sanctions for fraudulent reporting.493   

Without these enabling conditions, contractual form, whether Joint Venture or 

Production Sharing Contract, will remain secondary to governance substance. 

Nigeria’s constitutional sovereignty over petroleum resources will continue to 

manifest more as legal theory than operational reality. The Petroleum Industry Act 

provides the legislative architecture for transformation; its faithful execution will 

ultimately determine whether hydrocarbon resources finally serve the Nigerian 

people rather than foreign operators or bureaucratic elites. 

 

 

                                                                 
493  Petroleum Industry Act 2021, s. 311. 
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Trade and Regional Integration in West Africa: Nigeria’s Strategic Role and 

Challenges 

 

By Bolaji Testimony Opemipo494 

  

1.0 Introduction 

No nation can survive in isolation; international relations are indispensable for 

accessing rare minerals and advancing technological development. Nigeria, 

endowed with abundant natural resources, occupies a pivotal position in West 

African trade dynamics. Africa collectively holds 30% of global mineral reserves, 

including 92% of the world’s platinum, 71% of cobalt, 60% of chromium, and 50% of 

diamond reserves. These resources solidify Africa’s status as a global reserve hub, 

with West Africa contributing significantly through bauxite, aluminum, and 

Nigeria’s dominance in hydrocarbons. As Africa’s largest oil producer, Nigeria also 

holds vast reserves of natural gas, coal, and critical minerals like lithium. However, 

translating these resources into sustained economic growth requires robust regional 

integration frameworks, which remain hindered by infrastructural deficits, political 

instability, and bureaucratic inefficiencies.   

 

2.0 The Role of ECOWAS in Regional Trade Governance 

The Economic Community of West African States (ECOWAS), established via the 

1975 Treaty of Lagos, emerged as a response to post-colonial economic 

fragmentation.   

Comprising 15 member states, ECOWAS seeks to foster economic self-reliance 

through collective trade policies, customs unions, and monetary cooperation. A 

customs union—a cornerstone of ECOWAS integration eliminates intra-regional 

tariffs while imposing uniform external tariffs on non-members. This mechanism 

stabilizes trade costs for mineral resources and incentivizes value-added production.   

The Common External Tariff (CET), introduced in 2015, exemplifies this approach. 

Initially harmonizing tariffs across 15 states, the CET now applies to 12 members 

following the withdrawal of Burkina Faso, Mali, and Niger in 2024 amid political 

                                                                 
494 Law Student from ABUAD 
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tensions. The CET’s five-tier structure (0%, 5%, 10%, 20%, and 35%) categorizes 

goods based on economic priority: essential goods like medicines attract lower 

tariffs, while finished products such as cement face higher rates. Nigeria’s cement 

industry, for instance, recorded a 15% surge in intra-ECOWAS sales after the CET 

raised cement Tariffs to 35%, shielding domestic producers from external 

competition. Such measures Underscore ECOWAS’s dual mandate of industrial 

protection and trade standardization.  ECOWAS’s success inspired the African 

Union (AU) to launch the African Continental Free Trade Area (AfCFTA) in 2019, 

aiming to create a single market across 54 nations. By eliminating 90% of tariffs and 

addressing non-tariff barriers (NTBs), the AfCFTA could boost Nigeria’s non-oil 

exports by $8.5 billion annually by 2035. Companies like Dangote Group and Flour 

Mills of Nigeria are already capitalizing on this framework, expanding into 

ECOWAS and East African markets.   

 

3.0 Challenges to Trade and Integration in Nigeria 

1. Infrastructure Deficit 

Nigeria’s dilapidated infrastructure remains a critical impediment. Only 17% of its 

195,000 km road network is paved, while congested ports and a moribund rail system 

exacerbate delays. Border bottlenecks cost Nigeria ₩1.2 billion annually in lost 

trade, undermining its competitiveness. For example, transporting goods from 

Lagos to Abuja (720 km) takes 48 hours due to poor roads, compared to 8 hours in 

South Africa for a similar distance. Power shortages further cripple productivity; 

Nigeria generates less than 5,000 MW of electricity for its 220 million people, forcing 

industries to rely on costly Diesel generators.   

2. Non-Tariff Barriers (NTBs)  

Complex customs procedures and inconsistent product standards stifle intra-

regional trade. A truck carrying perishable goods from Nigeria to Ghana may 

undergo 15 checks at multiple checkpoints, often involving arbitrary fees. Divergent 

certification requirements such as Nigeria’s SONCAP standards versus Ghana’s 

GSA force. Exporters to duplicate testing, inflating costs by 25%. Such NTBs 

incentivize informal Trade, which accounts for 40% of West Africa’s regional 

commerce, depriving Governments of revenue.   
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3. Political Instability and Security Risk 

Recent coups in Mali (2021), Burkina Faso (2022), and Niger (2023) have fractured 

regional unity. ECOWAS sanctions on these states disrupted supply chains, 

particularly affecting Nigeria’s northern trade corridors reliant on Nigerien routes. 

Insecurity compounds these challenges: Boko Haram’s insurgency in Northeast 

Nigeria has displaced critical trade routes, while piracy in the Gulf of Guinea raises 

maritime Insurance premiums by 30%.   

 

4.0 Pathways to Strengthening Integration 

 

1. Institutional Reforms and the Eco Currency 

ECOWAS must revitalize dialogue with suspended states to preserve regional 

cohesion.   

The proposed Eco currency, slated for 2027, aims to merge the West African 

Monetary   

Zone (WAMZ) and WAEMU blocs, reducing transaction costs and enhancing 

monetary   

Stability. Lessons from the Eurozone highlight the need for fiscal discipline 

mechanisms   

To prevent currency crises.   

2. Infrastructure Investment 

Prioritizing transnational projects like the Lagos-Abidjan corridor and modernizing   

Lagos’s Apapa Port could cut transport costs by 40%. The AfCFTA’s Protocol on 

Digital   

Trade offers opportunities to streamline customs via platforms like Ghana’s 

UNIPASS,   

Which reduced clearance times from 14 days to 48 hours.   

3. Economic Diversification 

Shifting from raw material exports to processed goods is critical. Nigeria’s oil sector   

Contributes 90% of export earnings but only 5% of GDP, underscoring the need for   

Diversification. Regional value chains such as processing West African cotton into   

Textiles or refining Nigerian crude into petrochemicals could generate $3.4 billion   
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Annually. The Dangote Refinery, set to produce 650,000 barrels per day, exemplifies 

this Shift, reducing reliance on imported fuel.   

 

5.0 Conclusion 

Trade and regional integration are indispensable for Nigeria’s economic 

transformation.   

While ECOWAS and the AfCFTA provide institutional frameworks, addressing   

Infrastructure gaps, NTBs, and political instability requires sustained collaboration.   

Initiatives like the 2025 International Law Association (ILA) Conference in Abuja 

offer   

Platforms to harmonize trade laws and attract investment. By leveraging its resource 

Wealth and geopolitical influence, Nigeria can catalyze West Africa’s ascent as a 

global economic force.  
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